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FOREWORD 


LL of us today are aware of the emphasis often placed upon the “status” 
of individuals and groups. Many research studies by government and 
private organizations have dealt with the economic status of various 

employed groups, the social status of minority groups, the budgetary status o{ 
consumers, and the taxation status of the many kinds of governmental units. 


Behind the questions of economic and social status there lie, often relatively 
unnoticed, many legal principles and prescriptions. These legal aspects are to 
be found in constitutional provisions, statutes, court decisions, and legal theory. 
It is an area which cannot be overlooked in a public professional field such as 


teaching. 


To meet the needs of teachers for some understanding of the legal status of 
the profession the National Education Association has, thru the NEA Research 
Division, published a number of reports in such fields as tenure, retirement, 
salaries, and school finance. These studies have been of direct concern to class- 
room teachers and administrators. The findings have been helpful to indi- 
viduals with their personal problems and they have been helpful in suggesting 
legislative programs designed to improve and to clarify many professional 
situations. 


In a sense, however, the reports issued have dealt largely with somewhat 
isolated areas of professional activity. To overcome, in part, this analytical 
approach the Association published in April 1947 a Research Bulletin dealing 
with the legal status of the public-school teacher. This bulletin provided an 
outline of legal requirements with respect to qualifications, conditions of em- 
ployment, salaries, and security. It also brought out the rights, immunities, and 


duties of teachers. 


It is, therefore, especially appropriate that the NEA Research Division 
should still further complete the picture by sketching the legal status of the 
public-school pupil, as has been done in the present bulletin. Here we find some 
measure of the efforts of state governments, thru legislatures and courts, to 
provide for and to safeguard the rights of children. The recognition of these 
rights and the corresponding adjustment of school practices are of supreme 
importance to classroom teachers and school administrators. 


fa far 
UNIVER Ty tH Mit Wicsy MDDARI- 


It is of importance also to parents and other laymen that there be under- 
standing of the legal status of pupils. Widespread information of authorizations 
and prescriptions with their interpretations will prevent needless controversies. 
. In some instances, too, laymen will wish to join with educators in improving 
or extending school law where inadequacies are found. 


Witvarp E. Givens, Executive Secretary 
National Education Association 
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Introduction 


State statutes, Constitutional provisions, and 

yt decisions are of great significance with 
‘xpect to the rights, privileges, and responsi- 
yiities of public-school teachers, administra- 
rs, pupils, and their parents. In April 1947, 
se NEA Research Division published a report 
‘the legislative and judicial bases which out- 
ine the legal status of the public-school 
wacher.' In a sense, the present bulletin is a 
gquel to the April 1947 publication, since it 
walyzes the statutory and judicial sources 
which define the legal status of the public- 
xhool pupil. 

The Scope of This Bulletin 


So numerous are statutes and schoolboard 
regulations on the subject of public-school 
pupils that one publication cannot report all 
the aspects of interest to school pupils, parents, 
sassroom teachers, and school administrators. 
Included here are such matters as the require- 
ments for admission, the exceptions to com- 
pulsory attendance, the regulation of pupils 
while in attendance, and the possibility of re- 
dress for pupil injuries. It is these aspects of 
the public-school pupil’s legal status which 
appear to be most controversial. 

The bulletin attempts to give a general na- 
tional picture in the forty-eight states and 
Hawaii.? It should not be considered a com- 
plete legal guide for any one area. Statutory 
details may be found on many of the issues 
discussed in general terms in this bulletin, by 
reference to state codes or publications of 
state departments of education. It is not in- 
tended to give a summary of the details of the 
many laws on the subjects included but rather 
to examine and report general principles 
which can be deduced from the statutes and 
their judicial interpretations. 


Limitations of This Bulletin 


Omitted from consideration here are such 
matters as school lunches, health measures, the 


length of the school year and of the school day, 
the relationships among pupils, and the dis- 
tinctions in relation between pupils and their 
parents, on the one hand, and classroom teach- 
ers and administrators on the other hand. 
Partly because the laws under which public 
schools amended or rewritten 


operate are 


periodically, and partly in order to make the 
bulletin coincide with the current legal status, 
the court decisions discussed are of recent date. 
An older case is included only when it has im- 
portant historical value, or if it established a 
principle which has not since been before the 


courts. However, many of the general state- 
ments of principles rely upon older court deci- 
sions not cited here, which may be found in 
standard legal treatises on public education.° 

All citations to court decisions refer to the 
National Reporter System * which includes all 
decisions rendered by state and federal courts 
of record. Cases which have not been appealed 
from trial court judgments could not be in- 
cluded because the proceedings in trial courts 
are not available in published form. 


Uses of the Bulletin 


It is expected that the present bulletin may 
prove usefyl as supplementary reading in 
courses in school law included in teacher-train- 
ing programs. Also it should be helpful in the 
orientation of classroom teachers and principals, 
and as a guide in parent-teacher discussion 
groups. The suggestions which it contains— 
both direct and indirect—of ways in which 
current statutes could be improved should prove 
helpful to legislative committees of teachers 
organizations. School administrators and oth- 
ers will find use for the bulletin as a general 
reference on the legal status of the public- 
school pupil. Parents themselves may find inside 
these covers material which will aid them in 
ascertaining the rights, privileges, and respon- 
sibilities of themselves and their children. 


National Education Association, Research Division. “The Legal Status of the Public-School Teacher.”’ Research Bulletin 


15: 1-72; April 1947, 
* Alaska and the District of Columbia are not included. 


* Corpus Juris, Vol. 56, and annual Annotations. New York: American Law Book Co.; 


American Jurisprudence, Vol. 47, 


‘an Francisco. Bancroft; Hamilton, R. R., and Mort, P. R. The Law and Public Education, Chicago: Foundation Press, 1941. 579 p. 
‘Standard reference published by the West Publishing Co., St. Paul, Minn. Altho several weeks may elapse between the 
date of a court decision and its publication in the National Reporter System, ‘‘advanced sheets’’ have been examined to the end 
i December 1947 in order to include the most recent available decisions on each topic discussed. 
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I. Admission rABLE 


Admission to the public schools is not an 
absolute right, but depends upon meeting the 
qualifications established by legal authorities 
for the admission of pupils. One court has said: 

The statutory obligation to cause children to 
attend school involves an obligation to put them 
into condition to attend, and cannot be escaped by 
neglect to qualify them for attendance.’ 


Constitutional provisions in many states set 
up certain qualifications for admission, such 
as age.” State laws prescribe other requirements, 
such as residence. In some matters, authority is 
delegated to local schoolboards who may re- 
quire standards in addition to those founded 
upon state laws and regulations, but local 
standards may not be contrary to state laws or 
regulations and must be justifiable as reason- 
able requirements. 

The term “reasonable” may be illustrated 
by a case where a Mississippi schoolboard de- 
nied admission to a child of school age because 
of the fact that she had married. The school- 


rules and regulations promulgated fo, +), 
control in any school in which they haye 

admitted as students, regardless of their em, 
cipation from home control because of hyy,, 
reached majority. 6: All 


Age K s | 


By constitution or state law, children 
certain ages are allowed free attendance at sha \. V8 
public schools, provided they meet other MMM oc. 
quirements. Table 1 indicates the ages at while 
free schooling is provided in the various stare Mt yu 
Most commonly children above age six ani |, 
below twenty-one are entitled to free schol 
attendance under these legal provisions. 

Altho, in general, tuition may be charved o; 


Mint 


pupils be excluded outside these age limi: Ve 
many states in recent years have authorized 
early childhood education as part of the publi BY 
school system.* Hence the minimum ages showy . 


in Table 1 refer only to entrance to the firs ‘By 


grade and do not take into consideration staty 


. . . —_— 
board felt that admission of married children try provisions for kindergarten or nurse 
would be detrimental to the good government schools. Even the states which have constitu 
and usefulness of the schools. In 1929 the court tional free school age limits may by levislatio 
held this rule to be unreasonable and arbitrary, Provide for free school attendance outside the 
saying: constitutional free school age limits, since the m 
“7 } ‘ constitutional provisions do not imply a legis es 
. it is commendable in married persons of foal . ‘aap free. 
school age to desire to further pursue their educa- lative prohibition to extending those limits. If . : 
tion, and thereby become better fitted for the duties the constitutional age limits were not so inter. B*"°° 
of life. And they are as much subject to the rules preted, it would have been impossible in many Bo! 
of the school as unmarried pupils, and punishable states to establish kindergartens and nursery B™°'* 
to the same extent for a breach of such rules.’ ‘ reside 
schools at public expense. reat 
This case may have even more than historic Frequently a question arises as to when « resid 
and theoretic interest at present because of the child may enter the first grade of the regula “ 
recent war and the education offered to veter- school course if he attains the minimum age ml 
ans. Many public schools may now be faced for entrance after the opening of the schoo! other 
with the question of admitting married pupils. year. A few state laws exist on this point, but resid 
A minor who marries is considered in law to be usually it is within the discretion of the local J °' 
“emancipated” from home control, and the schoolboard whether children may be entered B" th 
Mississippi schoolboard feared that a married in the fall if their birthdays occur soon atte: B*°"™ 
pupil would also be emancipated from school _ the opening of the school, or whether they mus B A 
control. In this instance, however, there is no wait until the following semester or schoo! year J" | 
real analogy between control exercised at home if their birthdays fall after a specified date. & “"* 
and at school. Even adults are amenable to e.g., October 1.° “a 
whe 
—_—_—- — ---—- , se , 
1 Commonwealth v. Green, 168 N. E. 101 (Mass. 1929). P 
2 However, see footnote 5 below, Manitowoc v. Manitowoc Rapids, 285 N. W. 403 (Wis. 1939). dre 
* McLeod v. State ex rel. Colmer, 122 So. 737 (Miss. 1929). However, see discussion on page 15 of State v. Priest. 27 > reg’ 
(2d) 173 (La. 1946) where the court held that a married child of compulsory school age could not be compelled to attend 
ta 


«For summary see Davis, Mary Dabney, and Gobbard, Hazel F. “State Legislative Action for Young Children.”’ Schoo! Li’ 


28:30; January 1946. 


® Manitowoc v. Manitowoc Rapids, 285 N. W. 403 (Wis. 1939). 
*A report of the practice in many large cities may be found in Wright, Grace S. “Permissive School Entrance Ages 2 


Local School Systems.”’ School Life 28:20; July 1946. 
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ABLE 1—FREE SCHOOL AGE LIMITS BY CONSTITUTIONAL AND STATUTORY 
PROVISIONS * 





Minimum age for entrance 
to first grade® 





1 2 


\Ja., Ariz.*, Ark.*, Colo.*, Conn., Age 21 Ala 
Fla., Ga., Hawaii, Idaho, Ind., Del., Idaho, 

s Ky., La.e, Md., Miss.e, Mo.¢, 
Nev:, N. Mex.4, N. C., 

Dak., Ohio, Okla., Oreg., Pa.¢, Ohio, Okla 

s ¢.«, S. Dak., Tenn., Texas, Utah, S. Dak., Texas 
Va., Wash., W. Va., Wyo. Wyo.¢ 


Nebr.*, N y 


54: Calif Age 20: Mo.*, N 


Maine, Nev 


 ¥. 


Ill lowa‘, Mich., Age 18: La.* 
Nebr.*, N. J., 
No Maximum 
Hawaii, Ind., 
R. L., Tenn 
Mass., N. H., R. I. 


ninimum 


Maximum age for 
free attendance 


Ariz.© 
Maine, Md., Minn.*, Miss 


nN. €.4; KN 
Oreg., Pa 5 ( Conn,* 


J.f, Va., Wi S 


Calif. 
Mass., 


Number of years of 
free schooling 


3 


Maine 
Wis 


lowa 


N. ¥ 


Calif.e, Dl., 
Minn., Nebr., 


Ark.e, Colo.¢, 16 
Kans., Ky., 
Mont.*, 

Dak., 15 


vears 
lowa, Mich.® 
Ariz., Ark Colo 
Del., Fla.#, Ga.*, Hawaii* 
Ind.*, Kans., Ky Md 
Mont., N C., N. Dak 
Okla., Oreg Pm. & 
Dak Tenn. *, Was! 
W Va., Wyo. 


years Ala., 
Wash W Va Idaho 
Miss 

Ohio, 
Texas, 


N. Mex.4, Utah, Vt 


14 years: Mo., Va. 
Conn., Fla., Ga 
Mic! N. H 12 years: La 


Vt 


Nev., N. Mex., Uta 


Mass., N. H., R. J 


Vo limits 


* Verified by state superintendents in all states except Rhode Island 


» Excludes kindergartens. Entrance to first grade is not always specified, but it 


bindergarten provisions. 
© By constitutional provision. 
i For school census; no other provisions found 
* But local schoolboards may exclude children under age six 
{ By statute; the constitutional age limit is eighteen. 


is here so interpreted by the exclusion of 


* For the purpose of this column, a maximum of age twenty-one was assumed 





Residence Requirement 


Residence is one of the legal requirements for 
tree public-school attendance. Residence for 
school purposes is broader than domicile re- 
quired for other purposes, such as voting. Any 
more or less permanent dwelling establishes 
residence for school purposes; even temporary 
residence suffices if the reason for the tem- 
porary residence is not primarily so that the 
children may attend a particular school. On the 
other hand, however, if a family changes its 
residence temporarily merely for the purpose 
of sending its children to a certain school, and 
if this reason can be proved, the children are 
considered nonresidents. 

A child’s legal residence is ordinarily where 
his father lives. If the parents are legally sep- 
arated and the mother has been given custody 
of the children, then the children’s residence is 
where the mother lives. But if the parents live 
separately without legal separation, the chil- 
dren’s residence still is where the father lives 
regardless of whether they live with their 
father or mother. These are principles of do- 


*Sulzen vy, School District No. 36, 62 P. (2d) 880 (Kans. 


mestic relations that refer to domicile. Altho 
school residence is interpreted more flexibly 
than legal domicile, these particular principles 
of domicile may apply also to school residence 
in the circumstances described. 

A Kansas case will illustrate this require 
ment of residence. The father owned a farm in 
School District Number 19. His wife owned a 
house in the neighboring town which was 
School District Number 36. After spending the 
summer on the farm, the mother moved to 
town, where she lived for the duration of the 
school session, and entered the children in 
schools. She ordinarily went to the farm for 
week ends, and the father came to the house in 
town occasionally during the week and stayed 
sometimes over the week end. The court sus- 
tained the town school district’s refusal to 
admit these children because the father’s resi- 
dence was in another school district. A wife 
has no legal domicile apart from her husband in 
these circumstances, and children follow the 
domicile of the father so long as the parents are 
not legally separated.’ 


1936). 
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On the other hand, there are occasions when 
the courts are liberal in interpreting residence. 
A child whose mother had died a few days after 
her birth had always lived in the home of an 
uncle in Denver. The court considered this 
child to be a resident of Denver altho her 
father, who contributed to her support, lived 
in another district. The child had not been 
adopted, but she knew no other home and had 
no expectation of living elsewhere during her 
childhood.® 

The issue of residence arises most frequently 
with regard to children living in a children’s 
home or in foster homes. Courts have almost 
consistently allowed free public-school attend- 
ance in the local schools of children committed 
to a children’s home in the schools of the dis- 
trict where the home is located.® In this con- 
nection, one court said: 

That the Home is the place of their dwelling in- 
definitely is self-evident. They have no other place, 
at least for the present, where the care and support 
demanded by the law can be bestowed. The fact 
that someone may adopt a child or that his parents 
may be able again to undertake their duties does 
not render the children merely sojourners. It is at 
the Home where they in fact live and receive what 
more fortunate minors are given at their parents’ 
homes. A residence within the district is sufficiently 
established, and the Home’s children must be admit- 
ted to the district school on the same basis as other 
children in the district. If the district feels that a 

hardship is imposed upon it, application for relief 
should be addressed to the legislature. This court 
has no power to adjust such matters.” 


Even when a child is taken from a children’s 
home and placed temporarily in a private home 
in another district, the residence of the child is 
where its foster home is located.'' Furthermore, 
when the pupils of one district are sent to an 
adjoining district for high school, no high 
school being in the resident district, the resi- 
dents of a children’s home are entitled to go to 
the high school also, and the public-school dis- 
trict pays for their tuition the same as for the 
children who live in private homes. The court 


8 Cline v. Knight, 137 P. (2d) 680 (Colo. 1943). 
® Dean v. Board of Education of 


School District No. 89, 


has upheld this right even when the eley 
grades had been taught in the childre; 
at no expense to the school district.’: 


Tuition Charges 


Since constitutional and statutory proy {sion 
require that the schools shall be free, fo, ; 
children qualified for admission, a schoo! ¢ 
trict cannot charge a matriculation fee of ye 
dents.'* Attendance is not free for nonresiden: 
but the circumstances frequently are such th, 
one school district is liable for tuition of chil 
dren sent to another district, and no charg 
is made to the parents. For example, sometime 
a county reimburses a city for the attendance j; 
the city schools of children living in th. 
county.'* 

A county also is sometimes required by |, 
to pay tuition for children who are county 
“charges,” altho such a statute may be variously 
construed by the courts as to the meaning 0 
the term “county charge.” When a county fu: 
nished a house for one family and let anothe: 
family place a house upon county land, but gay: 
neither family other aid, the court said that th 
families were not county charges and the chil- 
dren were not “poor children . . . cared for at 
county home.” Therefore these children were 
entitled to free schooling without the county 

having to pay tuition to the district in which 
they attended school.'® However, a Wisconsin 
court held that children whose parents were 
employed on WPA and similar relief projects 
were “indigent children” and “public charges’ ; 
hence these children were entitled to tuition out 
of county funds.’® 

Pupils living on federal land may attend the 
schools of the state free of tuition if the Federa! 
Government has not obtained exclusive juri- 
diction over the land, as in the case of rural 
rehabilitation projects."7 On the other hand 
residents in a defense housing unit in Ohio were 
denied admission without tuition since the Fed: 
eral Government had exclusive jurisdictior 


53 N. E. (2d) 875 (Ill. 1944); Mariadahl Children’s Home 


Bellegrade School District No. 23, 180 P. (2d) 612 (Kans. 1947); State ex rel. Christian Service of Lutheran Minnesota (00 
ference v. School Board of Consolidated School, District No. 3, 287 N. W. 625 (Minn. 1939); State ex rel. Johnson vy. Cotton 
289 N. W. 71 (S. D. 1939). Comtra: State ex rel. Gibbs v. Martin 56 N. E. (2d) 148 (Ohio, 1944). 

1 School Township No. 76 v. Nicholson, 288 N. W. 123 (Iowa, 1939). 

4 Wirth v. Board of Education for Jefferson County, 90 S. W. (2d) 62 (Ky. 1935). 

12 School Township No. 76 v. Nicholson, 288 N. W. 123 (Iowa, 1939). 


% Claxton v. Stanford, 128 S. E. 887 (Ga. 1925). 


™% Peak v. Board of Education of Cuthbert, 170 S. E. 488 (Ga. 1933). 
™% Ida Grove Independent School District v. Ida County, 286 N. W. 407 (Iowa, 1939). 


% City of Madison v. Dane County, 294 N. W. 544 (Wis. 1940). ; is 
1" Tagge v. Gulzow, 271 N. W. 803 (Nebr. 1937); Rolland v. School District No. 4, 271 N. W. 805 (Nebr. 195 
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che property.** In line with this theory, it 

; subsequently held by the Ohio court that 
savers could not prevent a city schoolboard 
.dmitting, without tuition, children living 
‘ederal housing projects operated by the 
-deral Government in conjunction with the 


) 


nate. 
Generally speaking, nonresidents are re- 
sired to pay tuition in order to attend a school 
yside of their resident district. In one in- 
vance, when parents refused to pay tuition, the 

bool district by court action prevented the 

ils from attending school until the tuition 

ss paid. In this case the court explained its 
nosition as follows: 

Since each district is charged with the duty of 
soviding adequate school facilities for the children 
resident in the district, in order that such children 
may not be deprived of school privileges by over- 
owding of rooms, or too large attendance for 
the book or laboratory facilities, or imposing too 
many students on a teacher for efficient work, the 
district must have the privilege of barring non- 
resident students whose home district provides for 
them proper educational advantages. Should a 
«hool child desire to attend school in another dis- 
trict, he may do so by the consent of the proper 
ohcers of such district. They can then determine 
whether they have room and other school facilities 
siicient to receive additional students and can 
determine the cost to the district of receiving and 
caring for such pupils... .” 


Also, even when one district is willing to 
pay for tuition in another, so that its resident 
children can have the advantage of facilities 
not present in the resident district, the courts 
have said that the receiving district has the 
right to refuse admission.” It is necessary, 
therefore, to examine the general principles 
under which nonresident pupils, regardless of 
the question of tuition, may be admitted to the 
public schools. 


Admission to a Particular School 


Frequently problems in the attendance of 
nonresident children occur when a school in 
another district is closer than the resident dis- 


_ cc“ 


trict school to which they have been assigned. 
Some of these cases arise when parents seek the 
aid of the court to compel the adjoining school 
district to admit their children. Under some 
statutes, admission of nonresident children is 
within the discretion of the county superin- 
tendent, and the court will not interfere with 
the superintendent’s exercise of his discretionary 
powers.°* A court may compel action upon a 
parent’s request but will not compel the school 
authorities to act in a certain manner, i.¢., 
admit nonresident pupils, when the matter is 
within the discretion of the schoolboard.** The 
receiving district may refuse admission,” or the 
county superintendent may refuse to make the 
transfer. 

In one case the court recognized that the 
school nearest to the home of the petitioner 
was in a thickly settled area and if the children 
of petitioner were able to force admission, other 
children would have to be given the same 
privilege. To compel admission would have 
meant that the court was usurping the discre- 
tionary powers of the schoolboard.** Thus, gen- 
erally, the courts hold that admission of non- 
residents is a discretionary matter and not 
right which may be compelled by court action. 

On the other hand, when a Florida county 
board adopted a resolution that children in one 
district whose parents desired could matriculate 
in another district and the bus drivers were 
directed to pick up those who wished to go to 
the adjoining district, so many children ex- 
pressed the desire to transfer that the enrol- 
ment in the one district was so depleted that 
only one teacher was needed. The court granted 


a 
27 


an injunction to prevent the operation of the 
resolution, saying that the county board and 
residents of the district have the duty of main- 
taining the integrity of the district created by 
law.** This court furthermore said that the 
statutory power given a county board to au- 
thorize attendance outside of the district “for 
reasons of convenience” referred to physical 


State ex rel. Moore v. Board of Education of Euclid City School District, 57 N. E. (2d) 118 (Ohio, 1944). 
* McGwinn v. Board of Education, 69 N. E. (2d) 381 (Ohio, 1946). 

* Logan City School District v. Kowallis, 77 P. (2d) 348 (Utah, 1938). 

™ State ex rel. Wright v. Board of Education of Cincinnati, 13 N. E. (2d) 371 (Ohio, 1937). 


™Moles v. Daland, 264 N. W. 74 (Iowa, 1935). 


* Gustafson v. Wethersfield Township High School District No. 191, 49 N. E. (2d) 311 (Ill. 1943). 
“State ex rel. Cook v. Board of Education of Portsmouth City School District, 25 N. E. (2d) 317 (Ohio, 1939). 


*Peikins v. Stephens, 6 N. E. (2d) 237 (Ill. 1937). 


* State ex rel. Lewis v. Board of Education of Wilmington School District, 28 N. E. (2d) 496 (Ohio, 1940). 
“In addition to the cases previously cited, see Stallins v. Caldwell County Board of Education, 120 S, W. (2d) 656 


y. 1938), 
* Reaves v. Sadler, 189 So. 41 (Fla. 1939). 
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barriers and geographical conditions, not to 
preference or caprice. 

In an Oklahoma case, a district was unable 
to prevent the voluntary transfer of children 
to an adjoining district which was willing to 
accept them, the court saying: 


It seems to us that if No. 3 could prevent the at- 
tendance of these pupils at an adjoining school 


Race Segregation 


Regardless of residence and other qualifies. 
tions for admission to the public schools. ther 
are further restrictions on school assignmen, 
in those states where constitutional or stary. 
tory provisions require the segregation of pupi\ 
by race or color. In eighteen states, constity. 
tional or statutory provisions prohibit ¢h. 
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district, it could prevent such pupils attending , rot." ‘a 
parochial or private schools, or being educated out public-school mingling of w wite and Negra nd wh 
of the state or by private tutors.” pupils or the teaching of Negro pupils by -hool 


In these Florida and Oklahoma cases, it ap- 
pears that the courts put a limit upon the 
discretionary powers of these schoolboards, in 
the two cases limitations in different directions, 


white teachers or the teaching of white pupils 
by Negro teachers.** Racial segregation of 
pupils in public schools has been upheld agains 
the contention that it violates the Fourteenth 
Amendment to the Federal Constitution, hy 










he Mi 
he app 
ersity, 
dmissi 
denied, 


but nevertheless limitations. ‘lori . . 
rn neem oes ne ag a wine case =the United States Supreme Court has said thatfiequival 
; y Doard was prevented Irom trans- the education offered in schools for Negroes Tent 
ferring pupils and in the Oklahoma case the just be equivalent to that offered in schools ablishe 
schoolboard was unable to prevent the transfer ¢, white pupils.** . om 
. . ennes 
of pupils. In each case the court overruled the Many of the cases on this point have arisen MMyrnish 
discretionary judgment of the properly consti- at the college level, when Negroes have sought Jemanc 


tuted school authorities. Both cases are unique 
in their way, and contrary to the general prin- 
ciple that the courts will not interfere with 
the exercise of the discretionary powers of the 
schoolboards in the matter of admission and 
assignment of pupils to particular schools.*° 
Not only do school authorities generally have 
the discretionary authority to assign pupils to 
a particular school and to refuse nonresidents 
admission, but they also have discretionary 
power in assignment to particular classes or 
sections. When the parent of a backward child 
opposed his assignment to an ungraded school 
and the schoolboard refused him continued edu- 
cation in regular classes, the court upheld the 
schoolboard and said the parent must either 
accept the assignment offered in the public 


professional or graduate training in state uni- 
versities, no institution in the state offering 
the same training to Negroes. In Maryland, 
a Negro was granted a writ to compel ai- 
mission to a law school for white students, 
because it was the only law school available 
and the court said it could not order officials 
to create a law school for Negro students 
since they had no legislative authorization 
and their powers are limited by legislative 


enactment.** 


However, this decision stands alone on this 
general question. When a Negro applied for 
admission to the University of Missouri law 
school, the United States Supreme Court held 
that the state is bound to furnish substantially 
equal advantages to Negro residents as t 
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schools, place his child in a private school, or white residents.*° After the Court gave thisBequal 
give him equivalent home instruction." decision and remanded the case to the state By me. 
and if 

2 Consolidated School District No. 12 v. Union Graded School District No. 3, 94 P. (2d) 549 (Okla. 1939). ties t 

% The Oklahoma court erred also in its reasoning, since there was no question of compulsory attendance at a public school Bards 


nor denial of the right to attend a parochial school or be otherwise instructed. The court apparently missed the point the! 
subjecting himself to public-school authority, the pupil could be compelled to accept assignment in whichever school the pubic 


school authorities designated. 


® State v. Ghrist, 270 N. W. 376 (Iowa, 1936); modified, 272 N. W. 440 (Iowa, 1937). 








Th 
the cr 
cation 


% Constitution of Alabama, Art. XIV, sec. 256; Constitution of Delaware, Art. X, sec. 2; Constitution of Florida, Art Xil, 
sec. 12; Constitution of Georgia, Art. VIII, sec. 1; Constitution of Kentucky, sec. 187; Constitution of Louisiana, Art Xll 
sec. 1; Constitution of Mississippi, Art. VIII, sec. 207; Constitution of Missouri, Art. XI, sec. 3; Constitution of North Carolin. 
Art. IX, sec. 2; Constitution of Oklahoma, Art. XIII, sec. 3; Constitution of South Carolina, Art. XI, sec. 7; Constitution © 
Tennessee, Art. XI, sec. 12; Constitution of Texas, Art. VII, sec. 7; Constitution of Virginia, Art. IX, sec. 140; Constitution 
West Virginia, Art. XII, sec. 8. Also statutes in Arizona, Arkansas, Indiana, Maryland, and New Mexico either require ot 
permit segregation in at least some : 

State constitutions in Colorado, Idaho, New Jersey, Washington, and Wyoming forbid racial segregation. 

89 Missouri ex rel. Gaines v. Canada, 305 U. S. 337 (1938). See also Sipuel v. Board of Regents of University of Oklahom 
No. 369, October Term 1947, decided by the United States Supreme Court on January 12, 1948. In this case the Court appeared 
go further than in the Gaines case and may have nullified in part the argument of “due notice” discussed on page !!. 

% Pearson v. Murray, 182 Atl. 590 (Md. 1936). 

% Missouri ex rel. Gaines v. Canada, 305 U. S. 337 (1938). 
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. ruling, the Missouri Supreme Court held 
hat ‘¢ the university for Negroes did not, by 
ec opening of the next term, offer a law 
ourse equivalent to that offered at the Uni- 
esity of Missouri for white residents, the 
rate university would be compelled to admit 
‘egro applicants.*® This handling of the Mis- 
uri case laid down the principle of notice, 
od when a Negro applied for admission to the 
ool of journalism of the same university, 
he Missouri Supreme Court held that since 
he applicant had not applied to Lincoln Uni- 
ersity, the petition for an order to compel 
mission to the state university would be 
Jenied, altho Lincoln University must furnish 
quivalent education upon due notice.** 

Tennessee has followed the procedure es- 
ablished by the Missouri court. Under the 

‘ennessee law the state board is required to 
furnish equivalent educational facilities upon 
jemand. Accordingly, the Tennessee court held 
hat a Negro could be denied admission to the 

‘niversity of Tennessee when he had not given 

otice to the university established for Negro 
tudents regarding the course he wished to 
pursue.*” 

These cases at the university level may have 
ome future implications on the question of 
ducational equivalency at the elementary and 
econdary levels. The courts of various states 

ave not been consistent in interpreting equiva- 

lency on the facts so far brought before them. 
Vhat is necessary to constitute equivalency has 
not been determined ; however, upon the prece- 
dents established at the university level, it may 
be that elementary and secondary education for 
Negroes may become more nearly equal (as- 
suming, without deciding, that it now is un- 
qual) to the education offered white children, 
if measures of equivalency can be determined 
and if due notice is given to the school authori- 
ties to enable them to meet increased stand- 
ards without insurmountable handicaps. 

There has been no profound investigation by 
the courts to date into the equivalency of edu- 
cational opportunities offered in schools for 
Negro and white children. A Kentucky court 


“Same, 131 S. W. (2d) 217 (Mo. 1939). 


* Bluford v. Canada, 32 F. Supp. 707 (D.C.WD Mo. 1940); State ex rel. Bluford v. Canada, 153 S. W. 


held that the constitutional prohibition against 
discrimination in the distribution of 
funds not violated when schools 
Negroes were operated for eight months in a 
district where schools for white pupils were 
open for nine months, since no allegation of 
inequality in faculty, facilities, or equipment 


sche Tt yl 


was Tor 


had been made.*® 

Also, when a Florida schoolboard ordered a 
split session in the school for Negro pupils so 
that the children would be available for agri- 
cultural labor during the winter bean harvest- 
ing season, and did not close the schools for 
whites, there was said to have been no racial 
discrimination. Since 95 percent of the bean 
pickers were Negro, since wages were high for 
this labor, and since attendance was very low 
during the season when the schools had been 
kept open in previous seasons, the court rea- 
soned (a) that by ordering a split session the 
board had provided the greatest good to the 
greatest number, and (b) that the restriction 
of the order to the school for Negro children 
was on the basis of occupational classification 
rather than solely on the basis of color.*® 

A Kansas court, on the other hand, held that 
there was discriminatory inequality in a dis- 
trict where white children were under a 6-3-3 
system and Negro children were under an 
8-1-3 system. In Kansas the races are not segre- 
gated at the high-school level. The court held 
that the statute prohibiting segregation at the 
high-school level does not prevent segregation 
below the ninth grade, and that a junior high 
school is not a high school. However, the court 
said that if the schoolboard provides junior 
high schools for white children it must do like- 
wise for Negro children. Otherwise, the edu- 
cational opportunities would not be equivalent, 
since methods of teaching and the whole educa- 
tional program of a junior high school as well 
as its facilities, such as gymnasium and audi- 
torium, differ from those of a grade school.*' 

That there might be unavoidable inequalities 
was suggested by a Maryland court when racial 
differences in elementary-school preparation 
for a high-school entrance examination were 


(2d) 12°(Mo. 1941). 


State ex rel. Michael v. Witham, 165 S. W. (2d) 378 (Tenn. 1942). 
*® Board of Education of Berea v. Ballard, 185 S. W. (2d) 538 (Ky. 1945). 


“Clarence C. Walker Civic League v. Board of Public Instruction for Broward County, 154 F. (2d) 726 (C.C.A 


. 1946). 


5th, 


“Graham v. Board of Education of Topeka, 114 P. (2d) 313 (Kans. 1941). 
C11] 











charged to be the reason for a Negro child’s 
failure to pass said examination. She was re- 
fused admission to the city high school for 
Negro children because of having failed the 
examination, and was refused admission to the 
county high school for white children because 
of her color. The court said: 

Possibly there might be, under some circum- 
stances, inequalities encountered in dealing with 
the two races separately that: would render the 
maintenance of the separation inconsistent with the 
constitutional requirement of equal protection of 
the laws, but the allowance of separate treatment 
at all involves allowance of some incidental dif- 
ferences, and some inequalities, in meeting practical 
problems presented. And it is the opinion of the 
court that the differences here amount to no more. 
Inequalities in the separate elementary school teach- 
ing are complained of as having an effect to deny 
the colored children equal opportunities to qualify 
for the examinations, and thus equal access to the 
high school course, but this could not be remedied 
by admitting to a ‘high school a child who is net 
fitted for it. The remedy’ would have to be one 
reaching farther back.” 


Altho the states where public-school pupils 
are segregated by law according to color are 
for the most part in the South, the question of 
separate schools occasionally arises also in the 
North. Formerly all Negro children attending 
the junior high school in Trenton, New Jersey, 
were sent to a central school for Negro chil- 
dren only, while pupils of the white race at- 
tended the junior high schools nearest to their 
homes. The court held that this was discrimi- 


Williams v. Zimmerman, 192 Atl. 353 (Md. 1937). 


4 Hedgepeth v. Board of Education of Trenton, Williams v. Same, 35 A. (2d) 622 (N. J. 1944). 


# Jacobson v. Massachusetts, 197 U. S. 11 (1905). 
® Marsh v. Earle, 24 F. Supp. 385 (D. C. Pa. 1938). 
#*In re Marsh, 14 A. (2d) 368 (Pa. 1940). 


4? Spofford v. Carlton, 131 N. E. 314 (Mass. 1921); Commonwealth v. Childs, 12 N. E. (2d) 814 (Mass. 1938). 
[12] 


nation and that no child could be exe|yg, 
because of color from any public sch 
New Jersey.** 


rt 


Vaccination Requirement 


In 1905 the United States Supreme Cone 
held that a requirement that all citizens , 
those of a class be vaccinated is with), 
police power of a state.** Since that time ; 
most all school systems require vaccinati 


a condition for admission. If a parent ref\ye 
to permit his child to be vaccinated, the edyc 
tional authorities may exclude the child anj 


two possible results may ensue: the parent may 
be convicted of violation of the compulsory ». 
tendance law,** or the child may be adjudged 
a “neglected child” and committed to ; 
dren’s home.** 

A minority medical opinion that vaccination 
will not prevent smallpox and is harmful does 
not justify refusal to have a child vaccinated, 
since the court will take judicial notice of the 
majority, almost universal, medical opinion 
to the contrary. However, there may be cases 
where a vaccination may be harmful to a par. 
ticular individual at a particular time, and 
some laws provide that a child may be ad 
mitted to school without vaccination provided 
he brings a physician’s signed certificate that 
the child’s health at the time would be en. 
dangered by a vaccination. A local schoolboard 
rule requiring that such a certificate be re 
newed every two months was upheld.‘ 
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II. Attendance 


Ir has been said earlier in this bulletin that 
‘rendance at the public schools is a privilege, 
ot a right. School attendance is also a duty 
posed by state law. There is a constitutional 
bligation upon the state to establish and main- 
in free public schools. There is a statutory 
ligation upon parents to send their children 
school in order to prepare them for their 
ter duties as citizens. To this end all states 
ave enacted compulsory school attendance 


Ws. 


General State Prescriptions for 
School Attendance 


To compel children of specified ages, resident 
the state, to attend school has been held to be 
ithin the police power of the state.’ As may 


‘Eg, Stephens v. Bongart, 189 Atl. 131 (N. J. 1937); Marsh v. Earle, 24 F. Supp. 385 (D. C. Pa. 


*E.g., vaccination, as has been discussed on page 12 


‘The right to expel and illustrative reasons which have been upheld as legitimate are discussed in a subsequent 


s bulletin; see page 28. 


be seen from Table 2, more than half the states 
require children between the ages of seven and 
sixteen to attend school, altho many exceptions 
are permitted. 

Under most compulsory attendance laws, 
penalties are imposed upon parents who do not 
send their children to school according to law. 
Occasionally, the law is called into operation 
when a child is unable to attend school because 
of failure to meet the requirements for admis- 
sion,” or when expelled for legitimate reasons 
from the public schools* and in either case the 
parents do not send him to a private school, or, 
if a child of school age is absent for any length 
of time without an acceptable excuse. 

When attendance officers seek the aid of a 
court in the enforcement of a compulsory at- 


1938) 


part 


TABLE 2.—AGE LIMITS FOR COMPULSORY ATTENDANCE AND MAJOR 


EXCEPTIONS 


THERETO * 





States in which specified 
age limits apply 


School progress; 
employment after 
reaching certain age 


Exceptions allowede 


Distance from school 
without transporta- 
tion facilities 


Other 
exceptions 





3 





Calif., Idaho, Utah 
Pa. Pa. 

Ariz., Colo., Minn., Mont., Ariz., Colo., 
N. H. N. H. 
Wash. Wash. 

Nev., Okla., Oreg. 

Maine4 

Ala., Ark., Conn., Del., Fla., 
Ga., Ill., Ind., lowa., Kans., 
Ky., Md., Mass., Miss., Mo., 
Nebr., N. J., N. Y., N. C.¢, 
R. L., S. C., S. Dak., Tenn., 
Texas, Vt., Va., W. Va., Wis., 
Wyo. 

La. 

N. Dak. N 
Ohio 

Hawaii, Mich., N. Mex. 


Mained 


N.¥.N. Ga 3 


Dak. 
Ohio 





Calif., Idaho, Utah 


Mitn., 


Nev., Okla., Oreg 


Ark., Conn., Del 
Ind., Iowa, Kans.¢ 
Mass., Miss., Mo., 


» Fla., Iil., 


Texas, Vt., W. Va 


Hawaii, Mich., N. Mex 





Calif., Idaho 


Mont., Minn., Mont. Colo., Minn 


A Oreg 
Ark., Ill., Iowa, N. ¢ 


S. C., S. Dak., Tenn 
Texas, W. Va.,'Wyo 


a., Fla., Miss., 
C., Tenn., Texas, 
a1., W. Va., Wis.« 


Ky., Md.‘ 
Nebr., N. J., 
Dak., Tenn., 
Wis 


Al 
N 
\ 


La. 
N. Dak 


La 
N. Dak 


Hawaii. Mich., Hawaii, Mich 


* Verified by state superintendents in all states except Rhode Island 

*In case a child enters school below the age of compulsory attendance (see Table 1) he is usually subject to compulsory 
ndance even tho he may not have reached the minimum age under the compulsory attendance law. 

* In addition to the exceptions found in practically all compulsory attendance laws for physically and mentally incapacitated 
dren of school age. For more details as to exceptions indicated in columns 3 and 4 of this table see Table 3. 

* Attendance of child over age fifteen is compelled to age sixteen if elementary grades are not completed, and to age seven- 


nif he cannot read and write simple sentences. 


‘Children who complete the school in the attendance area are not required to continue, regardless of age. 


* After September 1949, this exception will no longer apply. 
‘In cities of over 5000 population. 


* Age fifteen in counties of population between 325,000 and 326,000 by the 1930 census. 











tendance law, they may seek a judgment which 
takes the form of a fine or imprisonment of 
the parents, or they may attempt to have the 
child committed to a children’s home on the 
theory that he is “neglected.” If the action 
sought is the commitment of the child, the 
court is unlikely to so rule on the basis of a 
single incident, as when school and welfare 
personnel attempted to have a sixteen-year-old 
girl committed to a home because of the previ- 
ous delinquent history of other members of her 
family altho she had been absent from school 
for six days only. So far as this girl was con- 
cerned there had been no other offense on which 
commitment was based, and the court held that 
it was unwarranted.* 


Substitutes for Public-School 
Attendance 


A state cannot compel its children to attend 
the public schools if parents prefer to send them 
to private or sectarian schools or, under some 
laws, to provide instruction at home.® Had the 
public schools been in operation prior to the 
establishment of private schools, the opposite 
point of view might have prevailed, but by the 
time compulsory school attendance laws began 
to appear, private schools were well established. 
One reason why the United States Supreme 
Court held that children cannot be compelled 
to attend public schools was because such a rule 
would deprive the private schools of their 
property without due process of law, contrary 
to the Fourteenth Amendment to the Federal 
Constitution. However, another reason given 
by the Court was that compelling children to 
attend the public schools would be an unlawful 
interference with the free choice of parents to 
direct the education of their children. 

Most compulsory education laws permit 
home instruction as well as attendance at pri- 
vate schools, altho some courts are more liberal 
than others in interpreting the home instruction 
privilege. For example, a girl eight years old 
living more than six miles from school on an 
isolated hill farm, more than a mile from the 
bus route and with impassable roads, was held 
by a New York court to have been justifiably 
kept at home. The child’s mother bought books 


4 State ex rel. Pulakis v. Superior Court of Washington, King County, 128 P. (2d) 649 (Wash. 1942). 


© Pierce v. Society of Sisters, 268 U. S. 510 (1925). 


In re Richards, 2 N. Y. S. (2d) 608 (N. Y. 1938) affd per curiam, 7 N. Y. S. (2d) 722 (1938). 
7 It is generally held that violation of a law, even unintentional, is a violation; and that an unlawful intent, or sciente”, © 
essential of the violation only when it is so stated to be, in the statute establishing the penalty. 
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and instructed the child at home 
reason for not sending her to school b 
tude for her safety. ‘The court said: 






Obviously, in the enactment of the ; 
provisions of the Education Law, in sy 
parent who did not cause a child to attend . 
to punishment by imprisonment, the Legis|at 
have intended that the refusal on the 
parent would be willful and defiant and a¢, 
panied by an unlawful intent. From the evideno, 
this case, no such intent is apparent. 
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irents 





This is a liberal construction because the cop 
pulsory attendance law does not contain |, 
guage actually or directly indicating that , 
unlawful intent is essential to violation of + 
law.” Furthermore, the New York law requi; 
that the teacher be competent, the course 
study be followed, and other conditions be m 
in any place where a child is taught outside th 
public schools. The New York court did ; 
attempt to determine whether or not the j 
struction given this child was adequate. 

A New Jersey court, on the other hand, ¢ 
amined the instruction given at home in orde 
to ascertain whether it was equivalent t 
education available in the public schools. Th 
care with which the court made the compa: 
is brought out in the following quotation fro: 
its opinion: 
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From this comparison and analysis of the evider 
I find (1) that the education, training, and equi 
ment of the defendants are substantially inadequat 
as compared with those of the public school teacher 
(2) that the schedule of study and the progran 
activities of the defenda, ** irregular, uncert 
and without form, while the , 
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blic school curriculut 





is definite and allots a specified time and, in m an a 
. . * 5 idano, 

cases, a special teacher for every subject studied Ry mize 

Miss., M 





the fifth and sixth grades; (3) that the instruct 
given by the defendants is without proper or mode 
textbooks, lacks supervision by competent author 
ties of pupil and teacher, lacks a method, standar 
or other means of determining the progress 
attainments of the child; none of which deficient 
are present in the public school; (4) that the tea 
ing of discipline and health habits lacks plans an 
a trained method, fixing responsibility on the ch! 
for its execution; while, at the school, it is part 
a definite program of character education; (5) !) 
the defendants cannot provide for group or (lt 
teaching, and lack the ability to develop attitud 
and create a social setting so that the children ma 
be trained to deal with their playmates and frien 





Okla., S 
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part of a social group; (6) that the public cused from compulsory attendance unless trans 


bool system provides such social groups and lays portation facilities are provided. Special attend 
hasis on its development and stresses the adjust- = ate alten Danie sonal a 

f the child to group life and group activity a rules usually Have Ocen enacees for the 
“1 course of living that he will be required to Physically and mentally handicapped children 


ollow and meet as he goes out into the world.” of compulsory school age. 
Under the theory that no home instruction It was noted earlier in this bulletin that a 
, provide experience and training for group married child of school age cannot be excluded 
from school because of marriage. It is note 
here, therefore, that a married child 
under the age for compulsory attendance maj 


not be compelled to attend.® A Louisiana court 


ving, no home instruction could satisfy the 
quirement of equivalency, even if the text- 
Looks used and the teaching ability of the 
rents or tutors were satisfactory. This New 


worthy 


ersey decision, therefore, practically eliminates held that marriage “imposes obligations upon 


ome instruction from the provisions of the the parties that are obviously inconsistent with 
This case, 
however, stands alone as an example of an 


ompulsory education law of that state. compulsory school attendance.” !° 


xceptions to Compulsory Attendance exception to compulsory attendance for a rea- 
Children who attain a specific level of in- 
ruction are usually permitted to leave school 
ardless of age, and, in some states, those 


son not stated in the compulsory attendance 
law. 
Statutory exceptions are listed in Table 3. 


ho live a great distance from school are ex- ‘They bring into the picture of the legal status 


8Stephens v. Bongart, 189 Atl. 131 (N. J. 1937) 

»Altho most states prohibit marriage below specified ages usually above the 
wrriage of persons below the legal minimum age once performed is legal 

Priest, 27 So. (2d) 173 (La. 1946). 


which are compulsory school attendance age 


State V 


TABLE 3.—CERTAIN EXCEPTIONS TO COMPULSORY ATTENDANCE *” 





in mo 


idied | 


Educational 
attainmente 





ompletion of high school: Ala., 
Ga., Ky., Nebr., Nev., N. Y., 
Pa., Tenn., Utah, W. Va., Wis.¢ 


ympletion of tenth grade: S. C 
pmpletion of ninth grade: Texas. 
ompletion of eighth grade: Ark., Colo., 


Idaho, Ind., Iowa, Hawaii (if living 
4 miles from school), Kans., Minn., 


Employment after 
reaching minimum age* 


16: Calif. (if eighth grade <om 
pleted), Okla., Oreg., Pa. (or ag 
15 if employed on farm or 
tic service). 


in domes 


Age 15: Calif.*, Idaho, Hawaii 


Age 14: Ariz., Colo., Conn., Del., Fla., 


Ill., Ind., lowa, Md.», Mass., 
(if sixth grade completed), 


Mich. 


Distance from school without 
transportation facilities 


4 miles: Hawaii 


3 miles: Fla 


> 


(if aged 6-10 year f il 
years or older, 4 miles), N. Mex 

Oreg. (if age 10 or older; if aged 
8-10, 14% miles), Tenn 
4 miles: Ala., La 
bus route), Mich. (if under 9 years 
old), Miss., N. C., Texas, Utah, 


or 1% miles fron 


Minn., Wis. 
tructioli® Miss Mo., Mont., N. H., N. Dak. Mo., Mont., Nebr., Nev., N. H 
Okla., S. Dak., Vt.f, Wash., Wyo. N. j., N. Mex., Ohio, Utah, W.Va. 


2 miles: N. Dak. (if equivalence in 
(if eighth grade completed) 


lodging is not acceptable to parents 

— oe otherwise 6 miles), Va. (or 1 mile 

At any age: N. C. (if necessary because from bus route and under 10 years 

pletion of school in attendance area of demands of farm or home). old; if 10-16, 1% miles from bus or 

N.C. 2% miles from school), W. Va 
(from school or bus route 


mode 


author pletion of sixth grade: Mass. 


andar 
TESS | 


cient 


Unreasonable distance: Minn 
If distance is such that attendance would 
cause ‘undue hardship’’; Mont 


* Verified by the state superintendents in all states except Rhode Island 

*Some of these provisions are in the school laws, others in the child labor laws 

*In the states not listed in column 1, completion of high school is generally accepted as the end of compulsory school at- 
hdance, regardless of age; if a child graduates before reaching the upper age limit of compulsory attendance. 

“The types of employment permitted at these ages are frequently restricted; in some states, the educational attainment 
quired in column 1 is necessary before the exception in column 2 is applicable. There are also many conditions attached to 
use for employment, in some states, such as the need of earnings for family support. 

* Or the completion of the most advanced course in the district e 

‘Or the rural course and the first two years of junior or senior high school. 

* If earnings are needed for family support. 

‘Effective until September 1949. 








of the public-school pupil two phases of his 
school attendance which are deserving of de- 
tailed attention: (a) transportation facilities 
which enable the child who lives a distance 
from school to attend without undue hardship, 
and (b) employment of children of compul- 
sory school attendance age. 


Pupil Transportation 


Since some children live a great distance 
from school, the availability of transportation 
facilities is an important part of the whole 
question of school attendance. 

One type of question arises when the district 
closes its school and transports its pupils to 
another district. What is the status of the dis- 
trict which is not operating its own school? 
Some state laws provide that when a school is 
not maintained over a specified period of time, 
the district is to be annexed to another district. 
Several cases have held that transporting pupils 
can meet the legal requirement that schools be 
maintained. The parents could have required 
the schoolboard to abandon its transportation 
plan at any time and cause the local school to 
be reopened," and a district “otherwise func- 
tioning” does not lose its legal entity merely 
because its pupils attend school in another 
district.*? 

On the other hand, there are many court 
cases which show that the parents cannot com- 
pel a schoolboard to transport pupils.'* The 
matter is usually within the discretion of the 
schoolboard and, if so, it cannot legally delegate 
this discretionary power to the electors.’ 
Table 4 indicates that furnishing transporta- 
tion is within the discretion of the local or 
county schoolboards in two-thirds of the states, 
at least with regard to certain schools and 
pupils. In only sixteen states is the furnish- 
ing of transportation mandatory, and in most 
of those the mandate applies only to certain 
types of schools or pupils. In six states local 
electors may vote to furnish transportation; 
while in four states transportation is under 
the supervision of the state department and 
there is no local option, either by the school- 
boards or electors. 


Even where local boards have dis 
respect to transportation, supervisior 
provided by the state board, and 
boards may supplement the stat 
requirements, the supplementary 
must be reasonable and are subject ¢ 
by the state board.’® 

Parents usually cannot compel a scho: 
to change a route or to change a school 
ment of children because of the bus : 
one instance, the bus route crossed 
which was extremely hazardous and a < 
mishap would have resulted in precipit 
the bus over an embankment. When the ; 
ents complained, the court held that | 
not compel the board to permit the children 
attend a school which could be reached n 
safely, but it did say that the children shy 
not be required to attend that schoo! unt 
hazard had been eliminated.'® 

In those states where schoolboards ma: 
their discretion as to whether or not to tra 
port any pupils, there is seldom a state pr 
sion regarding the distance a child must 
from school before he is eligible for transport 
tion. However, in the states where furnishi 
transportation is mandatory, frequent); 
state provisions require the transportation t 


be furnished for children who live a specified 
} 

distance from school, as shown in Table 4 

Under these provisions, a schoolboard ofte 


has the authority, in its discretion, to furni 
transportation for pupils living nearer to t! 
school than the distance established by law. |! 


laws, which make furnishing transportation 


mandatory, in certain circumstances leave | 
schoolboards the discretion of determini: 


which pupils are to be transported, under some 


such general provision as “when necessary 
those who live in “remote” places or those w’ 
do not live within a reasonable wal 
distance. 

As to what is a reasonable walkin; 
a Kentucky court had this to say: 


. we find that these young children were wall- 


ing distances of 2 to 3 miles to their school at Shelby 


ville. We find that there was and is a tortuous road, 


presenting a possible peril upon its pedestrians, | 


11 People ex rel. Gamble v. McKinistry, 42 N. E. (2d) 68 (Til. 1942). 

22 School District No. 26 in Gunnison County v. Hards, Hildebrand v. Same, 149 P. (2d) 651 (Colo. 1944). 

13 State ex rel. Klimek v. School District No. 70, 283 N. W. 397 (Minn. 1939). See also other cases cited in su! 
discussion. 

4 Muehring v. School District No. 31 of Stearns County, 28 N. E. (2d) 655 (Minn. 1947). 

%3 Rankin v. Board of Education of Egg Harbor Township, 51 A. (2d) 194 (N. J. 1947). 

2® Alford vy. Board of Education, 184 S. W. (2d) 207 (Ky. 1944). 


} 
Se 
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special | 


distance 
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when de 


ver fou 
school d 
aistricts 
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aa] 
** To co 
six to ty 


-— 


little children, in almost every furlong of 
th. This neither 
ed berm. This route is one of heavy travel, 


road has sidewalks nor 


s iene 
1 
vel 


by trucks and other vehicles. This route crosses 
row bridge, a 
re fast-moving 


railroad, a federal highway 
traffic 


ral dirge for the unwary. Now it 


continually chants a 


does seem 
ly possible to consider that one school route 
2? miles might constitute a reasonable walking 
stance while another and different school route of 
nly 1 mile might constitute an unreasonable walk- 
ng distance. The hazards and highway conditions 
f any particular route should certainly enter into 
a proper determination of what constitutes a reason- 
le walking distance. These hazards and highway 
inditions may be 
factors in a question of this kind than the mere 
fistance involved.” 


more decisive as determining 


17 Schmidt v. Payne, 199 S. W. (2d) 990 (Ky. 1947). 


8Lanphier v. Tracy Consolidated School District, 277 N. W 


». 16 N. W. (2d) 570 (Iowa, 1944). 


ved 


Proctor v. Hufnail, 


TABLE 4.—AVAILABILITY OF PUPIL 


In the second case the regulations of the Office of Defense 


Many courts have supported schoolboards 
which require pupils to walk a distance to meet 
the bus on its route. The Iowa court held that 
the board had discretion in arranging the routes 
and it would be impossible to maintain door-to 
school routes in all cases.'* Courts of othe: 
states have also upheld what has come to be 
called “partial transportation.”'® One court 
said: 


It would be unreasonable to say that the 
statute requires that such transportation be from 
immediately in front of the home of each pupil, and 
this regardless of the weather or road conditions. 
Such a rigid construction would destroy the purpose 
of the law and make transportation so expensive 
that few rural districts could avail the pupils of 


most 


740 (Towa, 1938); Flowers v. Independent School D 


Transport ation W 


16 A. (2d) 518 (Vt. 1940). See also case cited in footnote 20 


TRANSPORTATION FACILITIES * 





States in which districts are authorized 
or required to furnish transportation 





1 


Vaendatory for schoolboards to furnish transportation in 
umstances noted: 
Conn., Fla., Il.>, 
Mass.*, Mich.! N. 

Wis.! 


Ky.4 Maine a 


Dak.», Utah, 


Ind., Iowa., Kans.¢, 
H.*, Ohio», Okla.', S 


Discretionary with county or local schoolboard whether trans- 
rlation is to be furnished or not: 
Ala.>, Ariz., Ark., Calif., Colo.*, Ga., 
Ind.™, Kans.¢, Ky.®, La., Md.», Mich.°, Miss., Mont., 
Nebr., Nev., N. H.», N. J., N. Y¥.9, N. Dak., Ohiop, 
Okla., Oreg.*, Pa.. R. I. S. C Texas, Vt., Va., 
Wash., W. Va., Wyo 


Idaho, 


Hawaii!, 


Tenn.., 


Furnishing transportation subject to vole of local electo 
Colo.*, Mich.t, Mo., N. Y.*, Oreg.*, Vt.* 


ransportation under regulation of state board of state 
nent of education: 


Del., Minn., N. Mex., N. C 


le pari- 


* Verified by state superintendents in all states except 


Rhode Island 


Distance between home and school for which 
transportation is authorized or required 


Wash. * 


miles 


i miles: Del.¥, Mont., N. Y.* 


low 1%, 


6 miles: lowa*>, EKans., Mont.*¢, S. Dak 


datory), Wis. 


2 miles: “Del.*4, Fla., Ind.**, Iowa*?, 
Nev., N. H., N. Y¥.4, N 
exigencies of case 
W. Va. 


Mass., Minr 
Dak., Ohio, Pa.®, Vt 
Utah 


require), (permissive 


Iil.., Nebr.>, N. Y 


i Utah (permissive) *¢ 


4 miles: Idah¢ 
route), Okla., Pa 
4 miles: Tenn 
mile: Iowa, La 

5/8 mile: Ind.*¢. 

Ill.4, Ky 


lf distance is unreasonable: Conn., 


lf home is remote or inaccessible: Ariz., N J N. + 


>To 


consolidated schools. © There are also several 


special provisions in Kansas applicable to counties of stated population and assessed valuation. 4 For elementary pupils. ¢ If 
distance is 2 miles and nearest school bus stop is 1 mile from home, schoolboard may be compelled to furnish transportation 
upon appeal of patrons to department of education. * To rural schools and to high schools in another district when no high school 
is maintained in district. * For elementary pupils and high-school pupils under fourteen years old. » For elementary pupils except 
when determined to be unnecessary by board, confirmed by county board, or in case of city confirmed by judge of probate 
urt. 'To consolidated schools, or if district maintains eight grades and not less than two years of high school, or in any 


mmon school district having only one school. 


1 In independent school districts. * With exception of third-class districts. ' In Honolulu and Hawaii county. ™ Under certain 
cumstances, to consolidated schools. ® For high-school pupils. ° In cities of first, second, and third class. P For high-school pupils 
over fourteen years old. 4 In first instance. In certain instances, it becomes mandatory. * In first-class districts and union high- 
school districts. * In third-class districts. t In primary and graded school districts. " Outside of cities. ¥ In second- and third-class 


districts. ¥ For high-school pupils not under compulsory attendance law. 


school in city of 75,000 population. 


* To union high schools. ¥ For grades 7-17. * To high 


** For elementary pupils in academic grade. *» To elementary schools not consolidated. ®* To city limits. "4 For grades 1-6 
“To consolidated schools, for pupils over twelve years old. ** For elementary pupils if elementary school is closed. ** For pupils 


‘ix to twelve years old. 
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the benefits intended. Not only so but the comfort 
as well as the safety of other pupils in the bus would 
be hazardous by compelling the bus to be driven 
over muddy roads.” 


One case to the contrary should be noted. A 
Kentucky schoolboard contended that it would 
be impossible to operate a bus on the backroads ; 
it required children to walk to the highway. 
The court held, however, that since the im- 
passability of the roads was the principal im- 
pediment, the fiscal authorities should cooperate 
with patrons and schoolboards to furnish ade- 
quate roads; that transportation must be fur- 
nished for pupils who do not live within a 
reasonable distance from the school.*! 

If the district does not furnish transporta- 
tion to public schools, sometimes it reimburses 
parents for transporting their own children. 
In such cases, it is often necessary for the 
parent to have entered into an agreement with 
the board before he can collect his expenses.** 
However, if furnishing of transportation is 
mandatory and no transportation facilities are 
made available, a parent who has transported 
his own children at his own expense may be 
entitled to reimbursement regardless of the 
lack of any prior agreement with the board for 
reimbursement.”° 

Many pupil transportation laws do not au- 
thorize the use of school buses outside of the 
district limits. Under such provisions, children 
attending school in an adjoining district may 
not have transportation, unless it is specifically 
authorized by other legislation. It was held in 
one case, however, that a district, which could 
not go outside its own boundaries to pick up 
the children from an adjoining district, could 
meet them at the district line.** 

Some recent amendments to pupil transpor- 
tation laws permit schoolboards to operate 
school buses to and from all school activities. In 
the absence of such legislation the local school- 
board would probably have no such authority. 
Even under authorization, judicial interpreta- 
tions may place certain restrictions upon trans- 
portation to activities. For example, when a 
high-school debating team was transported to 


another district under such an enablin 
was held that taking along the men 
another high-school debating team 
was illegal.*° 

In connection with pupil transportati: 
or motor vehicle codes, standards of safet 
school bus equipment and operation haye 
established in many states. Qualificatio; 
school bus drivers are frequently fixed } 
or state board regulation. In the absence 
such laws or regulations, however, pat 
have no legal right to prevent a schoolby 
from hiring a bus driver even tho they cor 
him a careless driver.2° By analogy, 
absence otf standards fixed by legal authori 
the patrons cannot legally complain jf 
schoolboard uses unsafe equipment. It behooy, 
parents to seek legislation or state board re; 
lations establishing safe standards of 
ment, personnel, and operation.” 


Employment of School Children 


Employment of minors in certain hazardo 
occupations is prohibited in many states ar 
in several states employment of children . 
compulsory school age is restricted to a fi 
named types of occupations. 

Most states make exceptions under the con 
pulsory attendance law for pupils over a spe 


fied age, or those who have attained a specified 


stage in their education, if they wish to lea 
school for gainful employment in the permit 

occupations. Most frequently fourteen is | 
minimum age when a child may be excused f 
employment. In some states there is a condit 

in addition to age, such as the need for ¢! 
child’s earnings to help support a widow 
mother, or for other family support. Son 
states also connect stage of educational achiev 
ment, such as completion of the eighth grad 
with the minimum age requirement. A few 


states make no such exceptions and require ful! 


the 


attendance to the maximum age limit of 


compulsory attendance law; a few others make 


no conditions. These data are summarized 


Table 5, 


® State ex rel. Rice v. Tompkins, 203 S. W. (2d) 881 (Mo. 1947). 

® Madison County Board of Education v. Skinner, 187 S. W. (2d) 268 (Ky. 1945). 

™ Bruggeman v. Indepeadent School District No. 4, 289 N. W. 5 (Iowa, 1939); Proctor v. Hufnail, 16 A. (2d) 518 (\' 

% Harwood v. Dysart Consolidated School District, 21 N. W. (2d) 334 (Towa, 1946). 

™ Brawley School District No. 38 v. Knight, 173 S. W. (2d) 125 (Ark. 1943). 

*® Huettner v. City of Eau Claire, 9 N. W. (2d) 583 (Wis. 1943). 

* Hodges v. Board of Education, 16 So. (2d) 97 (Ala. 1943). 

2? National Council of Chief State School Officers and National Commission on Safety Education. School Bus Stancaré 
Washington, D. C.: National Commission on Safety Education, a commission of the National Education Association, |94¢ 
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TABLE 5.—SCHOOL ATTENDANCE OF CHILDREN EMPLOYED DURING SCHOOL 
HOURS * 





Upper age limit of 
ompulsory attendance! 


Employment permitted 

during schoo! hours at 

age below compulsory 
attendance limit«4 


Part-time attendance of 
employed children required 
to upper age limit of 
compulsory attendances, or 
until completion of specified 


Establishment of continua 

tion schools for instruction 

of employed children of 
compulsory school 


1 
18: Calif., Idaho, Nev., Age 16: Ohio, Pa 
Utah 


Utah 
», Okla., Oreg., 
Ag 5 lif.*, Texa 
’a., Tenn. 
Age 14 Ariz., Ark., Colo, 
Ala., Ariz., Ark Conn., Del., Fla., Idaho 
Conn., Del., Fla., Ill., Ind., lowa, Kans., Ky 
Hawaii, Ill, Ind., Md., Mich., Minn., Miss. 
Kans., Ky., Md Mo., Mont., Nebr., Nev 
Mich., Minn., Miss., N. H., N. Mex., Okla 
Mont., Nebr., N. H.., S. Dak., Tenn., Vt., Va 
Nv. J. N. Mex. N. Y.. Wash. 
nN. C., BR. I, & C., &. Dak., 
Texas, Vt., Va.. W. Va., 
Wis., Wyo. 


tee 15: La., Maine, Wash. 


14: N. Dak. 


scholastic grade attendance age‘ 


3 4 
t 
Required Ariz ( 
Del.', Fla.', lowa M 
Nebr.', Nev N. Mex 
Okla.°, Utah! 


{uthorised but / 
Conn Ill Ind 
Mont., Ohio. Tent 


Vo provisions: M 


wons as to 


Conn. i 


ftendance 


4 Preliminary draft of this table was verified by state superintendents in all states except Indiana and Rhode Island 


b Under some laws, children may be excused on attaining a specified level of education regardless of age (see colt 
Table 3). Those provisions would also affect the data in this table 


¢In some states, the age when a child may be excused for employment under the compulsory attendance law is 
In such 
the minimum age of employment is the same as the uppe 


rom the minimum age of employment in the child labor law 
4In the fifteen states and Hawaii, not listed in column 
nit of compulsory attendance 
¢ Of the fourteen states listed in column 2 


? 


employed children below the upper limit of compulsory attendance 


differe 
cases, the lower age is given here. 


and omitted from column 3, thirteen have no provisions regarding school attendanc« 


In Montana, attendance is specifically made permiss 


f Statutes in a number of other states provide for the establishment of continuation schools, but since the upper age limit « 
mpulsory attendance now coincides with the minimum age of employment, the authorization or requirement of continuati 


hools in those states has lost its force 


¢ Except children fourteen who have completed eighth grade and whose earnings are needed for family support 
h Attendance required where continuation schools are established 


Or to age eighteen if elementary school is not completed 


J If not completed eighth grade. 


k Local option as to whether attendance is to be required or not 
If there are at least fifteen employed children of school age in the district 


™ And if the city has population of at least 12,000 


If there are at least fifty employed children of school age 
“If there are at least twenty employed children of school : 


in the district 


in the district 





Children who have been excused for employ- 


ment below the compulsory attendance age may 


be required to attend school part time in some 
states. Special schools for attendance of em- 
ployed children, often called “continuation 
schools,” are required to be established in some 
states, especially when there are in a district 
a specified number of employed children who 
would be eligible for attendance. However, as 
seen from Table 5, continuation schools are not 
mandatory in most states regardless of the 
number of eligible employed children. In eight 
states, the establishment of continuation schools 
is authorized but not required. Provisions re- 
garding continuation schools found in some 
states are no longer applicable because the 
minimum age for employment coincides with 


the upper age limit for compulsory full-time 
attendance. 

Where continuation schools are established, 
attendance is usually compulsory to a specified 
age. In Montana, the local school district is 
permitted to maintain schools for employed 
children, but the employed children are not 
required to attend. Usually, attendance at 
continuation schools is required for a specific 
number of hours a week, from four to eight in 
most states. Tennessee is unique in requiring 
fifteen hours’ attendance each week in districts 
where continuation schools are 
altho establishing such a school is discretionary. 

The continuation school provisions outlined 
in Table 5 are concerned with the school at- 
tendance of children of compulsory school age 


maintained, 
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outside of school hours is age twelve 
lower ages are sometimes permitted { 
trades, such as delivery of newspap: 
differences may be noted from columns 4 
in Table 6; a higher minimum age is 
set for the out-of-school employment 
in street trades than of boys. 

In order to give a child evidence of his rip 
to be employed some states require school ., 
thorities to give eligible children an emp! 
ment certificate; other states require an 
certificate ; some states have both requiren 
These certificates must be shown to pros: 
tive employers and penalties are imposed 


who are employed during school hours. Table 6 
gives the minimum age at which any children 
may be employed during school hours, and the 
maximum number of hours of work permitted 
in a week. Generally, children, upon attain- 
ment of age fourteen, may be employed full 
time altho the length of the working day or 
week may be restricted. 

Employment of school children outside of 
school hours presents a different problem. 
Lower minimum ages may be permitted since 
the out-of-school employment supposedly does 
not interfere with school attendance. Most 


frequently the minimum age for employment 


TABLE 6.—CERTAIN RESTRICTIONS ON THE EMPLOYMENT OF MINORS 





During school hours Outside school hours 








Minimum age for Minimum age for engaging in street trades: 


Minimum age4 


Maximum hours 
a weeke 


general employment in 
permitted occupations! 





2 


3 





Age 17: Wyo. 


54 hours: Idaho, N. H., 


Age 16: N. C. 


Under 16; Ga. 


S. Dak. 
Age 14: La. Age 18: A 
Mass 


Va., W 


Age 14: Ala., Ark., Ga 
48 hours: Ariz., Ark (girls), Hawaii, Ind., 
Calif., Colo., Conn., La., Md., Mich., 
Del., IL, Ind., Iowa, K.. Ba. 0-.es es ie 
Kans., Ky., Mass., Ohio, Oreg., Pa., 
Mich., Minn., Mo., R. L, W. Va. 
Mont., Nebr., Nev., 
Age 15: Calif.5, Maine, | > “yf ame A 
Texas. Dak., Ohio, Okla., 
Oreg., R. LL. Tenn 
(in 6 days), Texas, 
Vt., Wash. 


Age 16: Ala., Hawaii, 
La., Mass., N. J., 
N. Y¥., N. C., Ohio, 
Oreg., Pa. R. I. 
S. C., Utah, W. Va., 
Wis. 


Age 13: Wis 


Age 12: Ala., Mass., 
Ma Se Gens Gee 
Pa., Utah, Va. 


Age 16: A 

Okla., | 
Age 12: Calif., Colo., Under 16: G 
Del., Fla., Ga. (boys), 
Idaho, Mo., Utah, 
Va., Wis. 


Age 10: 
N. H. 


Ariz., Fla., 
Age 14: N 
Age 14: Ariz., Ark., 
Colo., Conn., Del., 
Fla., Ga., Idaho, IIl., 
Ind... Towa, Kans., 
Ky., Md., Mich., 
Minn., Miss., Mo., 

Mont., 


No limit; Colo., Okla. Age 10 
Age 10: Ariz 

44 hours: La., Miss., Age limits in street trades apply 

N. Mex., Pa., Utah, size cities; Calif., Del., lowa, Ky 


Va. ae 


Street trades exempted from 
tions: Hawaii. 


40 hours: Ala., Fla., 
Hawaii, N. J., S. ¢ 
W. Va., Wis. 

Va., Wash. 

No weekly limits: Ga.', 
Maine’, Md.i, Wyo.i 





* Preliminary draft of this table was verified by the state superintendent in all states except Indiana and Rhode | 

> There are many restrictions in child labor laws not included in this table; e.g., prohibited occupations, restrict: 
night work, requirements for meal time, etc. 

© In some states the upper limit of compulsory school attendance (column 1, Table 5) does not interfere with « 
at the minimum ages specified in column 1 of this table. 

4 In the states where this minimum age is under the upper limit of compulsory attendance, this age requiren 
nullified by the compulsory attendance law, except for those who meet prescribed level of grade attainment. 

In the states where there are no restrictions on hours of employmeni applicable specifically to minors, the maxim 
per week for general employment is used in this column. 

f In somte states the occupations in which children of these ages may be employed are very restricted; e.g., only 
and domestic service in Connecticut. In some other states, there are few restrictions, prohibiting-only such occupations a 
and other hazardous work. In the states not listed in column 3, no special provisions were found concerning employ: 
of school hours. Probably, in these states, the restrictions in columns 1 and 2 would apply outside of school hours a 

® In the states not listed in columns 4 and 5, no specific provisions apply to street trades; hence in those state 
child labor age limits would apply to street trades also. Street trades were chosen as an example of special! provisio: 
the popularity of newspaper delivery by children after school hours. 

» Unless a child is fourteen and has completed eighth grade and his earnings are needed for family support. 

' Four hours a day. 

1 Eight hours a day. 

* But newspaper carriers in residential sections are exempted. 
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ers who hire children below the legal 
limits or those who do not have evidence 
}; their eligibility. 
\f a child is illegally employed—that is, in a 
ibited occupation, or below the age limit, 
without a certificate—the employer bears the 
ity. If a child who is illegally employed is 
ured in connection with his employment, his 
shts under the workmen’s compensation law 
‘the state usually are specifically stated in the 
w. Some states permit him to claim the work- 
n’s compensation benefits regardless of the 
evality of his employment and he is paid the 
e benefit as if legally employed. In other 
res, the illegally employed minor is entitled 
in amount double the usual workmen’s com- 
nsation. A few states refuse to give an il- 
rally employed minor any benefits because his 
loyment is illegal. 
[he foregoing discussion of child labor re- 
ctions and school attendance rests upon state 
ratutes. There is also the federal law with re- 
ct to child labor on goods produced for inter- 
sate shipment.*® “Oppressive” child labor is 


C. 212. 
. C. 203(1). 


S. 
S 


“39. U. 


defined in the federal law as follows: (a) en 

ployment under age sixteen in any occupation ; 
(b) employment between the ages of sixteen 
and eighteen in any occupation deemed hazard 
ous or detrimental to the health of the child 
by the Children’s Bureau.*® 

Employment of children between the ages of 
fourteen and sixteen in occupations other than 
manufacturing and mining is by federal law 
not to be considered oppressive child labor if 
employment is confined to periods which will 
not interfere with schooling and to conditions 
which will not interfere with the health and 
well-being of the child. 

These federal provisions apply only to occu 
pations connected with interstate commerce, 
but that term has been so greatly extended by 
judicial interpretation in the last ten years that 
the federal labor provisions touch many nor- 
the child 
provisions in state laws are required to take 


mal occupations. However, labor 
precedence over federal child labor provisions 
in any the state 
higher than those enacted by Congress. 


case where standards are 





III. Instruction 


Some issues involve the legal status of the 
public-school pupil with respect to curriculum, 
textbooks, and other matters of academic im- 
portance. This section deals with the rights and 
privileges of pupils with regard to certain as- 
pects of the instructional program in the public 
schools. 

Curriculum 


Within limits, a public-school pupil has the 
legal right to learn the subjects he or his 
parents choose for him. For example, if a pupil 
wants to attend a type of high school not op- 
erated in his district, the schoolboard of his 
district may be compelled to pay his tuition in 
another district where he may pursue the sub- 
jects he desires, even tho a different sort of 
high-school program is available in his own 
resident district.’ 

Prescribed courses—To a large extent the 
curriculum is fixed by state law or state board 
regulation and such prescriptions cannot be 
modified by parents or local schoolboards. The 
legislature can prescribe the courses to be 
taught and local school districts cannot then 
discontinue a prescribed course.” 

By way of illustration of the types of cur- 
riculum prescriptions sometimes found in state 
laws, the following may be mentioned : physiol- 
ogy and hygiene,® the nature and effects of al- 


1940). However, see limitations discussed on page 23. 


coholic drinks and narcotics,* the United §; 
Constitution,’ American history,® civic 
zenship,® state history,’ patriotism, 

and allied agricultural subjects,’ and hun 
treatment of animals.'? Some state laws 
prescribe in detail the courses to be offered 


elementary grades, but in most states this ms: 


ter is left to state board regulations. 

A teacher who follows the state depart; 
syllabus for the teaching of a prescribed coy 
cannot be said to have failed to teach the x 
ject under a law requiring instruction }y 
aid of textbooks supplemented by ora! 
blackboard instruction.*® 

Local discretion an absence of prescription 
In the absence of a state prescription, | 
schoolboards have discretion, and teachers | 
some discretionary authority in the outlin 
their courses." 

If a course or department is not prescril 
by state law or regulation, the schoolboard | 
power to discontinue it. In a case where a bo 
discontinued a kindergarten, the court uphe 
its action, saying: 

The branches prescribed by the legislature n 
however, be taught, whether through separat 
partments or not; these are basic and fundament 
to our educational system. The teaching of any 


these branches cannot be discontinued either by 1 
State Council of Education or the schoolboard. B 


1 School District of New Castle, Now for Use of Sherer v. School District of North Beaver Township, 14 A 


2 Jones v. Board of Trustees of Culver City School District, 47 P. (2d) 804 (Calif. 1935). 


® E.g., Idaho Code Annotated, 1932. Title 32, 


sec. 2211; Revised Statutes of Maine, 1944. Chapter 37, sec. 181: M 


Statutes Annotated. Title 15, sec. 390; Revised Statutes of Nebraska, 1943. Chapter 79, sec. 1408; Utah Code Annotated 


75, secs. 75-16-4, 75-16-5. 


* E.g., Supplement to General Statutes of Connecticut. sec. 188c; Burns’ Indiana Statutes Annotated, 1933. Title 28 
Louisiana General Statutes (Dart), 1939. Title 18, sec. 2311; Revised Statutes of Maine, 1944. Chapter 37, sec. 135; A 
Code of Maryland (Flack), 1939. Art. 77; sec. 77; Minnesota Statutes, 1945. sec. 131.15; New York Education Law 
Page’s Ohio General Code, Vol. 4 (1945 Replacement Volume). sec. 4837; Purdon Pennsylvania Statutes Annotated. Tit 
sec. 1553; Code of Laws of South Carolina, 1942. Chapter 122, sec. 5323; Utah Code Annotated, 1943. Title 75, se 


Wyoming Compiled Statutes, 1945. Chapter 67, sec. 1413. 


5 E.g., California Education Code. secs. 10051-55; Revised Code of Delaware, 1935. Chapter 71, sec. 


2759 


Idaho ( 


Annotated, 1932. Title 32, sec. 2216; Burns’ Indiana Statutes Annotated, 1933. Title 28, sec. 3405; Louisiana Genera 


(Dart), 1939. Title 18, sec. 2306; Minnesota Statutes 1945. sec. 131.16; New York Education Law. sec. 707; 


North Dak 


Revised Code of 1943. Title 15, sec. 3808; Oregon Compiled Laws Annotated, 1940. Title 111, sec. 2027; Purdon Pen: 
Statutes Annotated. Title 24, sec. 1557; Code of Laws of South Carolina, 1942. Chapter 122, sec. 5324; Utah Code An: 
1943. Title 75, sec. 75-1-1; Wyoming Compiled Statutes, 1945. Chapter 67, sec. 1406-10. 

* E.g., Digest of the Statutes of Arkansas, 1937. Chapter 147, sec. 11730; Annotated Laws of Massachusetts, 1932. Title * 


Chapter 71, sec. 2. 


7 E.g., Annotated Laws of Massachusetts, 1932. Title XII, Chapter 71, sec. 2; Michigan Statutes Annotated. Title 15, *« 
8 E.g., Supplement to the General Statutes of Connecticut. sec. 186c; New York Education Law. sec. 705. 

*E.g., Florida Statutes Annotated, 1943. Title XV, sec. 231.09(1). 

1% E.g., Florida Statutes Annotated, 1943. Title XV, sec. 231.09(1); Idaho Code Annotated, 1932. Title 32, % 


New York Education Law. sec. 705. 


1 E.g., California Education Code. sec. 10071; Code of Georgia Annotated. Title 32, sec. 1702; Louisiana Genera! Sta! 
(Dart), 1939. Title 18, sec. 2304; Michie’s Tennessee Code of 1938, Annotated. Title 7, sec. 2424. 

12 E.g., Louisiana General Statutes (Dart), 1939. Title 18, sec. 2305; Revised Statutes of Maine, 1944. Chapter 37. s 
North Dakota Revised Code of 1943. Title 15, sec. 3811; Oregon Compiled Laws, 1940. Title 111, sec. 2031; Purdon Pei 
vania Statutes Annotated. Title 24, sec. 1554; Wyoming Compiled Statutes, 1945. Chapter 67, sec. 1414. 


 Prevey v. Schoool District, 249 N. W. 15 (Mich. 1933). 


™ Except that state-adopted textbooks, where prescribed, must be used. 
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applied | 


Februar 


liscontinuance of a supplemental department 
+ legally is abandoned is purely a matter of dis 
ion, and the court will not review that discretion 
ess grossly abused. Public school policies are left 
the discretion of the administrative bodies to meet 
swnging times and educational concepts. The ad- 
jstrative function is to control, and 
rect the courses of study.” 


J 


change, 
However, a legislature cannot forbid the 
reaching of a subject unless it is harmful to 
the pupils. This point was made by the United 
States Supreme Court when in 1922 it de- 
red unconstitutional a Nebraska statute for- 
dding the teaching of any foreign language 
+) a child who had not passed the eighth grade. 


\ teacher of German'® was arrested under 


this statute, and his conviction was upheld by 
the state supreme court. The United States 
Supreme Court reversed, holding that the state 
law interfered with the employment of mod- 


ern language '* teachers, with the children’s 
pportunity to acquire knowledge, and with 
the power of parents to control the education 
{ their children. The court said: 


[The power of the state to compel attendance at 
some school and to make reasonable regulations for 
| schools, including a requirement that they shall 
give instruction in English is not questioned. Nor 
as challenge been made of the state’s power to 
sescribe a curriculum for institutions which it sup- 
matters are not 
mtroversy. Our concern is with the prohibition 
ipproved by the Supreme Court. . 


rts. Those within the present 
.. No emergency 
is arisen which renders knowledge by a child of 
some language other than English so clearly harm- 
| as to justify its inhibition with the consequent 
nfringement of rights long enjoyed. We are con- 
strained to conclude that the statute as applied is 
irbitrary and without reasonable relation to any 
end within the competency of the State.” 


There is a distinction between forbidding 
the teaching of a subject to a child, and for- 
bidding a public-school teacher to teach a 
subject. The state legislature can prohibit the 
teaching of a subject in the public schools of 
the state, e.g., the theory of evolution,’® if the 
statute does not interfere with the right of 


* Ehret v. School District of Kulpmont, 5 A 

“This particular teacher taught in a private school. 

‘7 Meyer v. Nebraska, 262 U. S. 390 (1923) 
applied only to modern languages. 

8 T bid. 

™ Scopes v. State, 289 S. W 


363 (Tenn. 1927) 


™" National Education Association, Research Division. ‘The State and Sectarian Education.” 


(2d) 188 (Pa 


teachers to teach the subject outside of the 
public schools, and the right of the children 
of the state to learn the subject, if desired, in 
other than public schools. 

Sectarian instruction—One of the most con- 
troversial curriculum questions has to do with 
the public 
Twelve state constitutions prohibit sectarian 


sectarian education in schools. 
instruction or influence in the public schools. 
A number of states, including some of these 
twelve, have enacted legislation to the same 
effect.”° 

A number of states either require or by 
statute permit the reading of the Bible in the 
schools, but the majority of courts have held 
that Bible-reading is not sectarian education. 
these 
statutes and as interpreted by these courts 


Bible-reading within the meaning of 


refers only to the reading of a pasasge in a part 
of the opening exercises. Study of the Bible as 
a textbook with an examination following was 
held to be invalid and contrary to the Wash- 
ington State Constitution.** 

Released time—Since the study of religion 
in the schools is barred by constitutional and 
statutory provisions, a plan of week-day church 
schools was inaugurated in some schools begin 
ning in 1913. Under such a plan pupils are 
usually released from the regular school cur 
riculum for an hour or so a week to attend 
whichever church their parents choose for re 
ligious education under the auspices of the 
church. The plan has now come to be called 
“released time.” 

The first occasion when a “released time” 
plan came before a court it was held invalid 
since the cards on which parents expressed a 
choice of church affiliation were printed at 
public-school expense.** Two years later, a plan 
in another city of the same state was upheld 
The 
California court apparently thought the ex- 
pense of printing cards too incidental to be 


since no school funds were involved.** 


1939) 


In the decision in the state supreme court, it had been held that the law 


Research Bulletin 24: 1-44 


February 1946. In this bulletin references are given to all such constitutional and statutory provisions. 


" The cases are almost too numerous to list; they are summarized in 5 A. L. R 


866 and 141 A. L. R. 1144. Bible-reading 


has been upheld in the courts of Colorado, Georgia, Iowa, Kentucky, Maine, Massachusetts, Minnesota, Nebraska, New York, 
Ohio, Pennsylvania, and Texas; and has been held to be unconstitutional in Illinois, Louisiana, South Dakota, and Wisconsin. 
= State ex rel. Dearle v. Frazier, 173 Pac. 35 (Wash. 1918). 
*Stein v. Brown, 211 N. Y. S. 822 (N. Y. 1925). 
™ People ex rel. Lewis v. Graves, 219 N. Y. S. 189 (N. Y. 1927). 
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significant and upheld a released time program 
regardless.2> The Illinois court also has held 
valid a similar program.” 

In all these decisions the children who at- 
tended religious classes left the school building 
and went to the churches where the classes 
were held. The plan in Champaign, Illinois, 
brings the religious teachers to the public- 
school buildings and the pupils are divided into 
three groups for religious education in the 
schools—Catholic, Protestant, and Jewish. The 
Champaign plan was upheld by the Illinois 
Supreme Court,’ and is now awaiting a deci- 
sion by the United States Supreme Court.** 


Textbooks 


Historically, the courts at first accepted the 
power of schoolboards to furnish such mate- 
rials as dictionaries, where one copy would do 
for many pupils, under general powers to fur- 
nish “educational appliances,” but refused the 
board’s contention that it had a right under 
such general statutes to purchase individual 
books for pupils.*® As late as 1925 it was stated 


as the accepted principle that a sch 
has no implied power to furnish f; 
books.*° Since schoolboards have only ¢! 
ers granted by express or implied langy 
the statutes, in the absence of a p 
statute the courts have denied that ¢! 
implied power even to furnish text 
reduced rates.** Hence the statutory : 
tion outlined in Table 7 has been necess 
In actual practice, free textbooks 
vided to public-school pupils in most 
Altho the statutory authorization in more ; 
half of the states takes the form of a pri 
tion that public-school pupils shall be fur: 
with textbooks free of charge in three state 


Hawaii, the state department of education | 


discretionary authority, and in a numbe: 


other states, schoolboards or the voters wi: 


a particular district have the option of fur; 
ing free textbooks under enabling acts. |r 


been held that if a state law depends on : 


vote of the people before it becomes effect 
a schoolboard cannot act without such 
tion.®? 


* Gordon v. Board of Education of Los Angeles, 178 P. (2d) 488 (Calif. 1947). 


26 People ex rel. Latimer v. Board of Education of Chicago, 68 N. E. (2d) 305 (Ill. 1946). 

** People ex rel. McCollum v. Board of Education of School District No. 71, 71 N. E. (2d) 161 (Tll. 1947 
* Oral argument was heard on December 8, 1947. The decision is expected early in 1948. 

* Honey Creek School Township v. Barnes, 21 N. E. 747 (Ind. 1889). 


® Segar v. Board of Education, 148 N. E. 289 (Ill. 1925). 


™ Ries v. Hemmer, 103 N. W. 346 (Towa, 1905). 


* Board of Education of Detroit v. Detroit, 45 N. W. 585 (Mich. 1890). 


TABLE 7.—STATUTORY PROVISIONS FOR FREE TEXTBOOKS IN PUBLIC 
SCHOOLS*” 





States in which state 


—— of education has 


States in which statutes discretionary authority, by 
prescribe free textbooks statute, as to furnishing 
free textbooks 


States in which statutes authorize loca! 
option on furnishing free textbooks 





By local or county 
schoolboard 


y 
electorate 





1 2 


3 4 





Ariz.*, Ark.*, Calif., Conn., Ala., Idaho, Tenn. 
Del., Fla., Ky.*, La., 

Maine, Md., Mass., Miss., 

Mont., Nebr., Nev., N. H., 

N. J.. N. Mex., N. C.e¢, 

Ohio, Okla., Oreg.*, Pa., 

R.71.. S. Dak., Texas, 

Utahe, Vt., Wyo. 


Minn.?, Mo.*, Colo., Ill, Inde 
Kans., Mich., Minr 
N. Y.!, N. Dak 


Hawaii, 
N. Dak., S. C., Utah‘, Va., 
Wash., W. Va., Wis. 





* Preliminary draft of this table was verified by the state superintendents in all states except Rhode Island. 
> Distinction must be made between these statutory provisions and current practice. Free textbooks may now be sup 
districts as a matter of course and their initial inauguration long forgotten. 


© Elementary-school books only. 


4 If district wishes to qualify for state aid, free textbooks must be furnished. 
¢ High-school books after electorate has voted to supply elementary-school books. 


f High-school books only. 


® On petition of 2 percent of electors for elementary books; after 20 percent of electors have voted for high-school bo 


» On petition of 10 percent of voters. 


1 In union free school districts and in common-schoo! districts. 


1 On petition of two-thirds of voters. 
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rnishing free textbooks does not prevent 
schoolboard from requiring a deposit from 
incially able pupils, to cover textbooks used 


board claimed that in addition to the 1 
a competitive examination, it could 


consideration the relative merits of 


chen the deposit is refunded if the books are  cants 
+yrned in a reasonable condition, due allow- 


. their 


scholastic talents, aptitudes and 
character, conduct, health, 


usage.** pp high 


made for ordinary wear and tear and jhe; 
made for 


wnce morals, 
deductions unreasonable 


rae ‘ aa ig ‘ Foote 1% 
lhe justification for such a deposit charge lies “™ hools, as well as matters of county policy toward 
, the express or implied responsibility of the 


ard for the proper care and preservation of 


the obtention of the greatest educational 


fit, including a proper and equitable distribution 


county 
bene 

of scholarships among families and districts of the 
the books. county... . 


It will be noted that some of the states listed 
Table 7 differentiate between elementary 
and secondary books. A statute authorizing free 
high-school textbooks was upheld as constitu- 


The court said that in the subjects, form and 
content, as well as in the marking and grading 
of the examinations, the board exercises a just 


Lig 


tional in California, altho the California State 
Constitution refers only to free textbooks for 
elementary-school pupils.** 


and reasonable discretion, but 

. when the examinations are held and the su 
cessful student is thereby fairly determined, ad- 
ministrative discretion is at an end, and it becomes 
a ministerial duty of the Board of Education of 
Howard County to select the successful contestant 
as the student entitled to the scholarship.” 


Award of Scholarships 


A number of states have legislation provid- 
ing scholarships for high-school graduates. 
Some of these scholarships are granted on the 
basis of the high-school record and others on the 
basis of a competitive examination. In either 
case the principle would apply that discretion- 
ary judgment may be used in grading the high- 
school work or in marking the examination 
papers, but that after the grades are given the 
granting of the scholarships is ministerial only ; 
that is, it is no longer possible to exercise judg- 
ment among the candidates. One county school- 


Altho rarely contested, the principles on 
which scholarships may be granted are set 
forth in this case and are applicable regardless 
of the type of scholarship or the basis upon 
which the beneficiaries are selected from the 
applicants.** The same principles were set down 
with regard to the granting of diplomas in 
many older cases, most of which arose in insti- 
tutions of higher learning er in private schools 
but would apply in public elementary and sec- 
ondary schools if the occasion arose. 


% Segar v. Board of Education, 148 N. E. 
“ Macmillan Company v. Clarke, 194 Pac. 1030 (Calif. 1920) 

® Hobbs v. Hodges, Grantham v. Same, 5 A. (2d) 842 (Md. 1939). 
% Ibid. 

* Except, of comrse, when the statute establishing the « 


289 (Til. 1925). 


holarship specifies other bases for selection; e.g., geographic distribution. 
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IV. Pupil Control 


Pupils attending the public schools are re- 
quired to obey the school laws and the rules 
and regulations of the local schoolboard. 
Teachers are required to maintain discipline 
and enforce the laws and regulations. In this 
connection a teacher is considered to be in loco 
parentis which means that while the pupils are 
under the teacher’s control he stands in place 
of the parent in disciplinary matters. 

Traditionally, pupils have been disciplined by 
public-school authorities by means of corporal 
punishment, suspension, and expulsion. Ad- 
ministering corporal punishment usually falls 
within the scope of the teacher’s authority ; sus- 
pension and expulsion are usually within the 
discretionary powers of the schoolboard. 


Corporal Punishment 


The next section of this bulletin discusses 
pupil injuries allegedly caused by a teacher’s 
negligence. Pupils may also be injured thru the 
teacher’s use of corporal punishment. Such in- 
juries may be serious or merely temporary 
bruises, but with or without any marks left on 
the child from corporal punishment the parent 
may raise the question of whether the teacher 
acted within the limits of his disciplinary 
privilege. 

New Jersey is the only state which by state 
law has prohibited the use of corporal punish- 
ment.' In many school districts local rules and 
regulations forbid such punishment, but gen- 
erally teachers are permitted to chastise pupils 
provided the punishment is reasonable, not 
excessive in view of the age and sex of the 
pupil, nor excessive in view of the gravity of 
the offense. Corporal punishment cannot legally 
be administered maliciously. If a teacher chas- 
tises a pupil unreasonably, excessively, or ma- 
liciously, he may be subject to a criminal 
action by the state or a civil action by the parent 
of the pupil. In both types of cases the charge 
is assault and battery. 

The use of corporal punishment has de- 
creased considerably with the passage of the 
years and the appearance of new theories of 
school discipline. Most of the court cases in 
which teachers were alleged to have exceeded 


1 New Jersey Statutes Annotated, sec. 18: 19-1. 


their authority in this respect were de 
prior to 1900.2 Two cases came up 
1920’s and two more in the 1930s; 
there have been five cases. Most courts | 
decided in favor of the teacher 
common-law rule that he stands in loco par; 
tis, that the punishment was justified by the 
havior of the pupil, and was not unreason 
excessive, or malicious. 

Of the five cases decided since 1940, +} 
held that the teacher was justified and 
punishment was not illegal; two held that the 
punishment was excessive. 

One criminal case was based upon the fo! 
lowing circumstances. It was class day and 
all pupils were instructed to leave the vicinity 
of the school except those eligible for the class 
day assembly. The teacher in question was 
assigned the duty of enforcing this order. One 
boy refused to leave; he was a recalcitrant 
youth who already had a bad school record 
and he had been drinking. When the teacher 
insisted that he leave he used profane language 
which the teacher stopped by putting his hands 
on the boy’s throat. The boy was either thrown 
over a hedge or fell over it, and had bruises on 
his head and throat for which he accused the 
teacher of assault and battery. In finding 1 
teacher not guilty, the court said: 


since 


under 


. . « people will differ as to what force is reason 
able in manner and moderate in degree. Taking 
into consideration the prior conduct of the 
plainant, the lack of malice on the part of th 
fendant, the nature of the offense of the pupi 
motive, the effect of his conduct on other pupils 

his size and strength, I find and decide that the 
guilt of the defendant has not been proved beyond 
a reasonable doubt.* 

That the pupil’s past behavior has a beari: 
upon the reasonableness of the punishment 
after a particular offense was also brought out 
in another criminal case. A pupil who had been 
punished by a school principal caused the prin 
cipal to be indicted for criminal assault. The 
principal was convicted but the conviction was 
reversed because the lower court had erred in 
excluding evidence of the boy’s misbehavior in 
general, and had based its decision upon the 
single incident which caused the punishment 


* For a list of the older cases see National Education Association, Research Division. Teacher Liability for Pupil Injuries 


Washington, D. C.: the Association, April 1940. p. 9-10. 


® People ex rel. Hogan v. Newton, 56 N. Y. S. (2d) 779 (N. Y. 1945). 
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The boy had dropped a book from the balcony 


of the auditorium to the seats below. This in 
itself, said the appellate court, might not have 
heen sufficient provocation for the punishment 
inflicted, but the whipping should be consid 
ered reasonable and moderate in view of the 
teachers’ reports of other misbehavior by the 
pupil." 

A Tennessee court upheld the punishment of 
4 boy who violated a school rule by entering a 
classroom during recess. The punishment was 
mild, with a ruler; but the boy sued in a civil 
action for assault and battery. The court held 
that reasonably necessary corporal punishment 
is within the school authorities’ powers of 
control and correction.® 

Opposed to these cases are the two in which 
the courts of Arkansas and Connecticut con- 
sidered the punishment excessive. In the Arkan- 
sas case the teacher had whipped a fifteen-year- 
old boy twice the same day with a paddle made 
of flooring, against the orders of the school- 
board in the use of a paddle. The first offense 
the 
second offense was throwing a paperwad at the 


was repeating a riddle from a newspaper; 


teacher. The boy was bruised, and the court 
held the punishment to have been excessive.® 

The facts in the Connecticut case are some- 
what more complicated. A teacher who could 
not control a pupil called the principal who 
happened to be passing her classroom door. The 
principal ordered the boy to go to his office and 
when the boy refused the principal dragged him 
to the top of the stairs. Since the boy, who was 
ten years old and underweight, struggled, the 
principal threw him to the floor and sat on him 
to hold him still. He was alleged to have in- 
jured the boy internally. The court held that 
the principal had used unreasonable force, and 
that the boy had a right to resist in self- 
protection.’ 

It may be said then, from these illustrations 
of recent cases, that any teacher who uses 
corporal punishment runs the risk of an allega- 
tion that it was unreasonable. The test of 
reasonableness applies both to the punishment 
in the first instance and to the question of 
degree. Permanent injury or disfigurement is 
not always the test of the unlawfulness of cor- 
poral punishment, altho some of the older cases 


* People v. Mummert, 50 N. Y. S. (2d) 699 (N. Y. 
® Marlar v. Bill, 178 S. W. (2d) 634 (Tenn, 1944). 
* Berry v. Arnold School District, 137 S. W. (2d) 
* Calway v. Williamson, 36 A. (2d) 377 (Conn. 1944). 


* Byrd v. Begley, 90 S. W. (2d) 370 (Ky. 1936). 


1944). 


256 (Ark. 


held that without resulting marks on the body 
there could be no question of the excessiveness 
of the punishment. 


Suspension 


Parents rarely challenge the right of a 
schoolboard to suspend a pupil temporarily for 
violation of a schoolboard rule. One case has 
come to light, however, in which the pupil 
claimed that the suspension was unreasonable 
and sought a court order to prevent its continu 


The 


maintained a dormitory for boys attending a 


ance. county schoolboard in question 
certain high school. One of the rules was that 
all pupils should go to their rooms to study at 
seven o'clock each evening. This boy refused to 
go or stay in his room and was suspended for 
four days with the condition that he could re 
the 


apologize before the student body for insub- 


turn if he promised to obey rules and 


ordination. The pupil refused the condition. 
The court said: 


Neither the schools nor the 
without rules or laws regulating the conduct of the 
student and 
obedience to the rules and regulations of the school 
apt to violate the the 
the necessity therefor, general 
assembly has provided that all pupils who may be 
admitted to the common schools shall comply with 


state can carry on 


or citizen, those who are taught 


laws of 
the 


will be less state 


Appreciating 


the regulations in pursuance of law for the govern 
ment of such schools; that willful disobedience or 
defiance of the authority of the teachers, habitual 
profanity or vulgarity, or other gross violation of 
shall for 


suspension or expulsion from school. the 


propriety or law constitute good cause 

As 
superintendent of the school has the power to make 
rules and to suspend for willful disobedience or 
defiance of his authority, the courts will not inter 
fere unless it appear that he acted arbitrarily or 


maliciously.” 

The court then went on to say that no case 
of arbitrary had 
proved, that the rule was reasonable, and that 
the condition upon which the pupil could return 
to the school was reasonable. 


or malicious action been 


This case fairly well summarizes the general 
powers of schoolboards to suspend pupils. Pro 
vided there is no malice involved on the part of 
the school officers and provided the reason for 
the suspension does not violate a constitutional 
right and is a reasonable exercise of the school- 
board’s discretion in the management of the 


1940). 





school and the discipline of pupils, the courts 
will not interfere with the action of a school- 
board. 


Expulsion 


Practically the same principles apply to ex- 
pulsion as to suspension. If a pupil does not 
obey the rules and regulations of the school or 
the state laws for the administration of the 
school system, he may be expelled. Entering a 
public school, a child subjects himself to its 
regulations, and the only defense for disobedi- 
ence is that the particular law or rule is un- 
reasonable or infringes upon some constitu- 
tional right. 

Until the United States Supreme Court 
ruled otherwise on June 14, 1943, reversing its 
earlier decision, pupils in many states could be 
expelled for refusal to salute the American 
flag, even if it were against their religious be- 
liefs.° The flag salute requirement swept the 
country during World War I by state laws, 
state department regulations, and local school- 
board rules. The original voluntary character 
of the salute and pledge soon became com- 
pulsory. Its constitutionality was never ques- 
tioned until 1937, but has been litigated since 
then in more than a dozen states and twice 
before the Supreme Court of the United States. 
Members of Jehovah’s Witnesses contended 
that the flag salute was unconstitutional as ap- 
plied to them because their religious belief pro- 
hibited them from bowing down before any 
graven image. 

The courts were moved by sociological issues 
as much as by the threat of infringement of 
religious freedom. Actions in state courts 
brought against parents to punish them for 
their children’s refusal to salute the flag, under 
statutes imposing a penalty for contributing to 
the delinquency of minors, or under the com- 
pulsory school attendance laws, resulted in the 
setting aside of convictions in the lower courts 
in four out of five cases which were appealed.'® 
Likewise, five cases brought against pupils on 


the ground of their being delinquent 
bitual school offenders” set aside the con 

of the lower courts which if affirmed 
have resulted in the commitment of th: 
dren to state institutions."* Even tho thes 
cases refused to enforce the punishment j 

by statute, six of them upheld the flag 
requirement as valid and not unconstitutio; 

The courts also refused to compel the sc} 
boards to reinstate pupils who had bee; 
pelled for refusal to salute the flag, in five ot! 
cases.'* Altho the power of the schoolboard 
discussed in these cases, the primary consid: 
tion was given to the question of whether tly 
flag salute was patriotic or religious in natu: 
In all five cases it was held that the flag 
was in no sense religious. 

When the question went to the United State: 
Supreme Court in 1940, the Court seemed to 
concerned principally with the propriety 
passing upon an educational policy.'’ Th, 
Court did not state definitely whether it | 
sidered the salute a religious rite or not, : 
whether the compulsory character of the r 
lation violated the religious freedom guara: 
teed by the First Amendment to the Fede: 
Constitution. The decision upheld the schoo! 
board on the theory that national unity de 
manded certain sacrifices of individual free 
doms, including possibly religious freedom 

Three years later the Court overruled j 
1940 decision and held that a schoolboard in 
compelling pupils to salute and pledge alle 
giance to the American flag transcends constitu 
tional limitations on its powers and “. . . in 
vades the sphere of intellect and spirit which 
it is the purpose of the First Amendment t 
our Constitution to reserve from all official 
control.” ** 

Since this decision, therefore, pupils may not 
be expelled for refusal to salute the American 
flag. 

Another type of schoolboard rule which ! 
been under considerable litigation as to its cor 


* Remmlein, Madaline Kinter. ‘Constitutional Implications of Compulsory Flag Salute Statutes.” George Washin 


Review 12: 70-80, December 1943. 


” People v. Chiafreddo, 44 N. E. (2d) 888 (Ill. 1942); State v. Smith, 127 P. (2d) 518 (Kans. 1942); In re Latr 
26 A. (2d) 881 (N.J. 1942); People ex rel. Fish v. Sandstrom, 18 N. E. (2d) 840 (N. Y. 1939). Contra: State v. Day 


P. (2d) 808 (Ariz. 1942). 
11 Commonwealth v. Johnson, 35 N. E. 


(2d) 801 (Mass. 1941): State v. Lefebre, 20 A. (2d) 185 (N. H. 194! I 


Jones, 24 N. ¥. S. (2d) 10 (N. Y¥. 1940); In re Reed, 28 N. Y. S. (2d) 92 (N. Y. 1941); Bolling v. Superior Court for Challa 


County, 133 P. (2d) 803 (Wash. 1943). 


12 Gabrielli v. Knickerbocker, 82 P. (2d) 391 (Calif. 1938); State ex rel. Bleich v. Board of Public Instruction 
815 (Fla. 1939); Leoles v. Landers, 192 S. E. 218 (Ga. 1937); Nicholls v. Lynn, 7 N. E. (2d) 577 (Mass. 1937); Her 


State Board of Education, 194 Atl. 177 (N. J. 1937). 


™% Minersville School District v. Gobitis, 310 U. S. 586 (1940). 
™ West Virginia State Board of Education v. Barnette, 319 U. S. 624 (1943). 
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+ytionality and reasonableness is a variety of 
anti-high-school fraternity regulations. Frater- 
sities at the high-school level began to appear 
in 1890. From the beginning there was opposi- 
sion by the school authorities, and today more 
shan half of the states have by statute or regu- 
ition expressed disapproval.'® 

The statutes and schoolboard rules on this 
ibhiect make membership unlawful and refuse 
liplomas, credit for school work, or participa- 
extracurriculum and fre- 


tion in activities, 


quently permit suspension or expulsion as the 


oenalties. Several statutes exempt secret socie- 
ties when sanctioned by the schoolboard, or 
name several organizations which are exempt. 
Courts of a number of states have upheld °° 
these statutes and 
ontentions that they are in excess of the 
board’s authority; that they invade parental 
uuthority; that they constitute a cruel and 
unusual punishment; that they are arbitrary, 
inreasonable, and discriminatory; that they 
deprive members of their liberty, property, 
or happiness without due process of law; that 


schoolboard rules against 


they violate natural rights; that they constitute 
unwarranted paternalism ; that they are a denial 
of the equal protection of the laws and an im- 
pairment of vested rights; that if carried to an 
extreme they might interfere with religious 
liberty. Only one court considered the anti- 
fraternity rule an “‘unjust discrimination un- 
supported by right or reason” '* and one other 
court held a particular rule to be partially 
invalid.'® 

In upholding anti-fraternity laws and regu- 
lations, most of the courts would agree with 
the opinion in a Florida case where the court 
said that attendance at 

. an educational institution provided by the 
state is not a natural right but a public benefaction 
and those who seek to become beneficiaries of 
them must submit to such regulations and conditions 
as the law imposes as a prerequisite to participate.” 


_ ™Remmilein, Madaline Kinter. “Can High School 
Secondary-School Principals 31: 55; February 1947 


_ 4 Isgrig v. Srygley, 197 S. W. (2d) 39 (Ark. 1946); Bradford v. Board of Education of San Francisco, 121 Pa 
2); Satan Fraternity v. Board of Public Instruction for Dade County, 22 So. (2d) 892 (Fla. 1945); Lee v 


Fraternities 


This court found nothing in the anti-frate 
law of Florida that interfered with the 
liberties, 


nity 


student’s constitutional concluding 


that 


liberties 


when the 


It is pertinent to state that none of our 
are absolute; all of them may be limited 
common good or common decency requires, 
Freedom after all is not something turned footlooss 


1 


to run as it will like a thoroughbred in a blue gra 


meadow.” 


As to the reasonableness of the rule and 
relation to parental authority, the court had 
this to say: 


It is quite true as contended by appellants that 
purely social activities should not be tinkered with 
by law but whether high-school and 
sororities are purely social is a question of fact 
which the legislature has answered in the negative 
We 
cannot see that the question of state vs. parental 
control enters into the picture in any manner, The 
public school system has a very definite place in 
our scheme of things and the question in every case 
not the high fraternity or 
sorority disrupts or materially interferes with that 
purpose. The cases here cited 
that there has long been a feeling in this country 
that this question requires an affirmative answer, 
and the legislature has concluded the matter in this 
state.” 


fraternities 


and we find no reason to disturb their finding. 


is whether or school 


show conclusively 


On the other hand, the Missouri court held 
that the schoolboard had no right to prohibit 
pupils from participation in activities outside 
of school hours and at their homes, since the 
authority of the board ceases when the pupil 
reaches his home unless his act affects the con- 
duct and discipline of the school. This court 
felt that membership in fraternities had not 
been proved to be detrimental to the operation 
and control of the school.”? 

The Texas decision holding that rule to be 
partially invalid is somewhat in line with the 
Missouri theory on the part of the law which 
it held invalid, but follows the prevailing rule 
to the contrary on all other provisions con- 
tained in it.*° 


Exist Legally?” Bulletin of the National Association of 


929 (Calif 
Hoffman, 16¢ 


N. W. 565 (Iowa, 1918); Hughes v. Caddo Parish School Board, 57 F. Supp. 508 (La. 1944); aff'd per curiam, 65 Sup. Ct. 562 


1945); Antell v. Stokes, 191 N. E. 407 (Mass. 1934); Steele v. Sexton, 234 N. W. 436 (Mich. 1931); Coggins v 


Board of 


Education of Durham, 28 S. E. (2d) 527 (N. C. 1944); Wayland v. Board of School Directors of Seattle, 86 Pac. 642 (Wa 


1906) 


** Wright v. Board of Education of St. Louis, 246 S. W. 43 (Mo. 1922). 


** Wilson v. Abilene Independent School District, 190 S. W. (2d) 406 (Texas 


1945) 


* Satan Fraternity v. Board of Public Instruction for Dade County, 22 So. (2d) 892 (Fla. 1945). 


» Tbid. 
" [hid 


® Wright v. Board of Education of St. Louis, 246 S. W. 43 (Mo. 1922). 
"Wilson vy. Abilene Independent School District, 190 S. W. (2d) 406 (Texas, 1 


[ 29] 





The greatest amount of litigation because not expel pupils except as a last resort 
of pupil expulsion has been with regard to the disciplinary problem, and realize that there 
flag salute requirements and anti-fraternity usually no redress since the schoolboa: 
rules. It is doubtless true that pupils and par- great discretionary powers in this regard 


ents accept the fact that school authorities do rules must be constitutional and reas 
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V. Accidents to Pupils 


One common type of pupil injury which 
comes before the courts frequently has been in- 
curred in connection with transportation; but 
among pupil transportation accident cases, most 
of the injuries occurred after the pupil had left 
the school bus and was walking from the bus to 
his home. Accidents in other phases of the 
shool program occur in shops, cafeterias, on 
school grounds, or in gymnasium classes. 

The legal right of the pupil and his parent 

} redress in money damages for injuries in- 
curred in connection with any school activity 
depends on two principles: with respect to the 
liability of the school district there is the prin- 
ciple of governmental immunity; with respect 
to the liability of the teacher or bus driver, 
there is the principle of negligence. 

Court action on account of pupil injuries may 
be brought by the parent for reimbursement of 
the cost of medical services, or in case the acci- 
dent was fatal for the “wrongful death” of the 
pupil. The theory underlying suits by parents 
for the loss of services of their children who 
die or are permanently crippled because of acci- 
dents is that a parent is entitled to the earnings 
of his minor children, and if a child’s earning 
capacity is destroyed or lessened by the acci- 
dent, the parent is injured himself, econom- 
ically. Other. cases may be brought by the 
injured pupil for pain and suffering, but since 
minors are not permitted to sue in their own 
names, the cases are filed by the parent as “next 
friend” of the pupil. Some cases are brought 
against the teacher or bus driver involved, 
others against the schoolboard or the district: 
while some join the teacher and schoolboard as 
co-defendants. 


Liability of School Districts 


Stemming from the ancient doctrine that 
“the king can do no wrong,” is the principle 
of governmental immunity from tort action." 
In other words, a government cannot be sued 
in tort against its consent. A few states have 


2A tort is a wrong against another which is answerable i 
government is liable in contract law the same as an individual 


n damages 
citizen 


enacted legislation which abrogates the common 
law principle of governmental immunity, and 
gives consent to action against the state and its 


political subdivisions, especially in certain 
kinds of cases. Unless there is some such statute, 
however, the school district and its officers, the 
schoolboard, are not legally liable in damages 
for injuries caused even by their negligence. In 
such instances, injured pupils have no redress. 

Several states have by statute removed the 
school district’s governmental immunity with 
New 


Jersey, and New York have enacted legislation 


respect to pupil injuries. Connecticut, 


which allows school funds to be used in the 
payment of damages arising out of injury suf 
fered by pupils or other persons thru the alleged 
negligence of the administrative or other em 
ployees of the district.? California, Minnesota, 
Oregon, and Washington also have legislation 
purporting to remove the schoolboard’s govern 
mental immunity to q limited extent. 
California permits suits against school dis 
tricts for injuries caused by the negligence of 
The 


law, permitting suits for injury to the rights 


their officers or employees.° Minnesota 
of plaintiff, was originally enacted in 1878. 
Soon thereafter it was held to apply only to 
injuries to property caused by a breach of duty 
of the school officers and not to have changed 
the common-law rule of immunity.‘ 

Washington has a general law similar to 
Minnesota’s but it prohibits suits based upon 
injuries connected with parks, playgrounds, 
field houses, athletic apparatus or appliance, or 
manual training equipment. The courts have 
interpreted this prohibition to mean that suits 
may be brought if the injury was sustained by 
any means or in any manner other than those 
listed in the prohibitive law.° The Oregon law 
prohibits suits for injuries resulting from dental 
treatment but makes no mention of other kinds 
of injuries; hence the court has followed the 
common-law principle of governmental im 
munity in all types of tort cases.° 


Governmental immunity applies only 


* Cumulative Supplement to Connecticut Statutes. secs. 234h-236h; New Jersey Statutes Annotated. secs. 18 


New York Education Law. sec. 569-a. 


* California Education Code, 1943. secs. 1007, 1008 


* Minnesota Statutes 1945. sec. 126.02. So interpreted in Bank v. Brainerd School District, 51 N. W. 814 
Chapter 8, sec. 
1907). 

* Oregon Compiled Laws, Annotated. sec. 111.2924. So interpreted in Antin v 


* Remington’s Revised Statutes Annotated. Title 6, 
interpreted in Redfield v. School District, 92 Pac. 770 (Wash 


064 (Oreg. 1929), 


(Minn 


951; amended in Title 28, Chapter 11, se 


Union High School District No 
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Therefore only five states have enacted effec- 
tive legislation to abrogate common-law im- 
munity and permit suits, and there is govern- 
mental immunity in Oregon and Minnesota, 
regardless of legislation, as well as in the other 
forty-one states where there has been no legis- 
lative attempt to change the common-law rule. 


Liability of Teachers 


The personal liability of public-school teach- 
"rs does not come under the rule of govern- 
mental immunity. The principle underlying a 
teacher’s liability is that of negligence.’ 

A teacher is not liable for damages on ac- 
count of injuries sustained by pupils unless it 
can be proved that the injuries were caused by 
the teacher’s negligence. Negligence is any con- 
duct, including acts of commission or omission, 
which falls below the standard of care required 
for the protection of others, in these circum- 
stances the pupils, against unreasonable risk of 
harm. The amount of caution required is pro- 
portionate to the amount: of threatened or ap- 
parent danger. 

If the teacher’s conduct is a substantial factor 
in bringing about the harm, and if there is no 
independent superseding cause of the injury, the 
teacher may be considered negligent and he is 
then responsible for damages. His liability 
depends upon the character of his conduct and 
the nature of the results therefrom in the 
natural and continuous sequence of events 
stemming from his conduct. 

In determining whether a teacher has been 
negligent or not, a court will first examine the 
foreseeability of the injury. Thus, when a rea- 
sonably prudent teacher could have foreseen 
the harmful consequences of the act in question 
the teacher who disregards the foreseeable con- 
sequences is negligent and therefore liable. 

Defense in a suit for negligence may be 
“contributory negligence.” That is to say, the 
conduct of the injured pupil may have been 
below the standard of care to which he should 
conform for his own protection, and it was, 
therefore, a contributing factor in causing his 
injury. Minors are not held to the same degree 
of care for their own protection as is demanded 


of adults. The standard required of ch 

that degree which the great mass of chi! 

the same age, intelligence, and experience \ 
ordinarily exercise under similar circumstane; 
A child’s youth and inexperience may h 
effect of increasing the precaution neces: 
the part of the teacher to avoid an unreaso: 
risk toward the child. 

These two principles—the governmenta 
munity of school districts and the theo: 
negligence as applied to teachers—may 
illustrated by recent court decisions in) 
different kinds of pupil injuries. 


First-Aid Treatment by Teachers 


The teacher, because of the relationship wi: 
his pupils, owes them a duty to a limited exten: 
similar to that of the duty of a parent toward 
his child. Pupils injured in accidents are 
titled to first-aid treatment by their teacher 
A teacher who fails to call a doctor immedi. 
ately or notify the parents in the case of a 
serious injury, and to administer first aid to t! 
best of his ability in the meantime or in mi 
injuries, may be liable for criminal negligenc 
as well as for ordinary negligence in a civil s 
by the injured pupil and his parents. 

However, a teacher has no legal right : 
administer medical treatment except in case 
emergency. This was brought out in a case 
when a teacher immersed a boy’s infected hand 
in a pan of hot water and held it there for te: 
minutes, thereby scalding the hand and aggr 
vating the infection. The teacher was liable to: 
negligence since he had no authority to exercise 
his lay judgment in the treatment of injurv 
or diseases except in case of emergency.* 

Even in cases of emergency, a teacher w! 
administers first aid in an unreasonably wrong 
manner so as to leave the pupil in a worse co! 
dition than when the teacher began his mu 
istrations may be liable for the additional 
injuries which his errors in giving first aid 
caused. The law does not expect teachers ' 
exercise the judgment expected of a physician 
but only the ordinary judgment and knowledze 
of first aid which should be expected of a pe: 
son in his position. However, if a teache: 


ssior 
irent 


* For the principles of common-law negligence, see Harper, F. V. A Treatise on the Law of Torts. Indianapolis, Ind 
Merrill Co., 1933. 714 p. 

% Guerrieri v. Tyson, 24 A. (2d) 468 (Pa. 1942). 

®*See American Law Institute, Restatement of the Law of Torts. Vol. II. Chapter 16, Topic 2, p. 1209-23. St. Pa 
American Law Institute Publishers, 1934. 
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way which no reasonably prudent teacher gerous condition of school grounds. Nor 
iid in case of an emergency, his liability at- there liability for improper construction o 

to the treatment of the injury regardless school buildings which cause pupil injuries. 
‘whether or not he may have been negligent “Safe place” statutes, originally enacted for 
susing the injury in the first place. the benefit of labor, in some states have been 


; extended to public buildings and grounds. 
Excursions 


However, again some courts have been strict in 
\Itho there have been no recent cases in applying safe place statutes to school districts. 
rts of record involving injuries sustained by _California’s statute makes school districts liable 
ils while away from the school premises on for injuries resulting from dangerous or defec- 


cational excursions sponsored by a teacher tive conditions where the authorities with 
the school, the older cases have established knowledge or notice of the defects fail to rem- 
tain principles which should be brought to edy them within a reasonable time. Actual 
ittention of school administrators, teach- 
and parents. 
It has been held that school groups visiting 
justrial plants and places of the kind are 
mere “licensees” and must therefore accept the 
emises as they find them. There is no duty 
pon the owner to provide safeguards for 
ensees, nor does he owe any duty to licen- 
s for the careful performance of the ordinary 
rk carried on in the usual manner. 
Originally it was held that the only duty the 
yner owes to his visitors was not wilfully or 
iliciously to injure them. Later the prevailing 
ew was that the owner may be liable for 
iden dangers which the licensee is not likely 
to discover for himself, unless the owner warns 
t the hidden danger, but also that lack of 
varning does not necessarily establish _lia- 
bility. In no case has an injured pupil sued the 
teacher in charge, all cases having been brought 
wainst the industrial plant owner, but in 
ding in all cases that the company was not 
liable, the courts have said or intimated that 
he responsibility was the teacher’s for taking 
group of pupils to a dangerous place.'® Fur- 
iermore the courts have observed that per- 
nission for the visit or excursion given by the 


rent to the school authorities does not relieve : 
- teacher in charge from liability.” unforeseeable behavior of the three unknown 


boys and not the failure of the district to keep 
the playground in a reasonably safe condition.*® 

As a general rule, schoolboards are not liable However, when a child was injured while 
jor injuries to pupils resulting from failure to playing on a fire escape during noon recess, ac- 
epair defective appliances on the school® cess to the fire escape being possible because of 
rounds or for injuries resulting from the dan- a defective door, the court said that the board 


notice is not necessary if the defect has been 
long in existence.’* This law is unusually gen- 
erous to pupils. The Wisconsin safe place 
statute applies to public buildings, but was held 
not to apply to school grounds when a flag pole 
i on the school grounds fell and killed a pupil.*® 

New York courts have been liberal under the 
statutes of that state in applying the usual prin 
ciples of the law of negligence in determining 
whether or not the district is liable tor pupil 
injuries occurring on school grounds. It must 
be remembered that if there is no negligence, 
there is no liability. So, when an allegedly 
faulty construction and maintenance of the 
pavement in a school yard was the cause of in- 
jury to a child, the court held that there was 
no proof of faulty construction or any negli- 
gence on the part of the schoolboard.'* In an 
other New York case the district was held not 
liable when a pupil was injured by three boys 
who without warning and without cause pulled 
him backward and threw him on the ground. 
He was injured by a clinker on the surface of 
the playground and charged that the district 
was negligent in not maintaining a safe school 
yard. The court held that the district was not 
liable because the cause of the injury was the 


Injuries on School Grounds 


_ ™ For a discussion of the principles involved and citation to some of the older cases, see Remmilein, Madaline Kinter 
‘Excursions Are Often Hazardous.” Nation’s Schools 27:55; May 1941. 
e ‘Benson v. Baltimore Traction Co., 26 Atl. 973 (Md. 1893); Roe v. St. Louis Independent Packing Co., 217 S. W 
Ao. 1920). 
“Statutes and Amendments to the Codes, 1943. Chapter 557, p. 2126 
“ Lawver v. Joint District No. 1, Mount Horeb and Blue Mounds, 288 N. W. 192 (Wis. 1939). 
“ McKenna v. Board of Education of New York City, 52 N. Y. S. (2d) 852 (N. Y. 1945). 
*® May v. Board of Education of Union Free School District No. 1, Town of Mamaroneck, 58 N. Y. S. (2d) 127 (N. Y. 1945). 
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should have provided adequate playground 
supervision if it kept the pupils on the school 
premises during the noon recess.'® On the 
other hand, an unforeseeable accident on the 
playground does not entail liability even if 
there supervision.'” However, New 
York the court held that a ramp constituted a 
dangerous piece of playground equipment for 
use by small children and the board was there- 
fore liable for injuries sustained because of its 
construction, maintenance, or use. In this case 
a six-year-old child was injured when he fell 
from the ramp which had been constructed for 
use by older boys and by them only when super- 
vised. The accident occurred at noon recess 
when there was no supervision. Small children 
had been instructed not to use the ramp, but 
there was evidence that they did play on and 
around it, and the pupil who was injured had 
used it without mishap on two occasions before 
his fall.*8 

The facts of this ramp case bring attention to 
what is called the “attractive nuisance” theory. 
Under this doctrine liability is incurred by one 
who permits a dangerous allurement to remain 
unguarded under circumstances in which it 
might be expected that children’s natural curi- 
osity would lead to their injury. 

When a seven-year-old boy was drowned in 
a small bayou bordering the school grounds and 


is in 


teacher was recently held liable for perm(y, / 
two pupils to box, without training 
defense or warning as to the danger.*’ \Joy 
the recent cases have come before the cours: J pt 
New York State since the statute there requir. 
schoolboards “‘to save harmless and inden 
teachers on account of financial loss arising 
of any suit for negligence. The other two s 
with similar legislation have not had any |}; 
tion, at least in courts of record. 

Thus a New York schoolboard has been } 
liable for the teacher’s negligence resulting 
injuries sustained by a pupil who was assisting 
the teacher of automotive trades in moving er 
automobile mozor from one room to another: 9. 
for failure te 
clothing for pupils in machine shops whe: wre 
pupil’s sweater caught in a lathe and entang 
his thumb; ** for failure to establish 
regulations for the control of athletic teacher 
when a pupil’s leg was broken in running 
somersault exercise; ** and for failure to 
quire adequate supervision when a gun b: 
into a shop for repair caused injury wh 
was being tested by a pupil.** Physical edu 
tion teachers are liable if they assign to a pu feteri 
an exercise beyond his prowess, even if it ld of 
recommended in the syllabus.*° ‘They are alwiffthe cow 
liable if they permit a pupil to overexert him-§Maw did 


furnish aprons and _ suit 


mac. 
rules sired ¢ 


| Wor! 


, -. th. recardless offmpart of 
parents sued the schoolboard for damages be- Self beyond his physical strength, mageeeee 
cause it had failed to fence the school grounds the teacher’s knowledge or lack of knowled: 
M 4 4 Le > so 26 
or otherwise guard against the hazard, the of the pupil s physical weakness. 
court refused the argument of attractive nui- The California statute imposing liabilyg® As h 
sance and dismissed the case because the school- upon schoolboards for damages caused by theMeciden 
board, being a governmental agency, is not negligence of its employees has also supporteiffhool 
liable in tort in the absence of a statute im- recovery against the school district in this typ q@ome. - 
posing such liability." of case. A boy injured his finger while operat irk on 
G ; Accid a power saw without a guard on it. [he cour ge eve” 
Shop and Gymnasium Accidents held that it was negligence on the part of the" ° 
— . . . = +h, listanc 
Teachers of laboratories, shops, and physical teacher for which the schoolboard was lia! . 
. a : . J pent, a 
education have reason to be even more cautious even tho the woodworking teacher and ot! 
‘ PO i he ‘ . . os m < 
to avoid pupil injuries than teachers in other pupils had used the saw without a guard : 
. , . . . i il °T der 
subjects. A New York physical education without injury.’ iQ 
lare 
ovvaniiamindaamnad gah 
%6 Miller v. Board of Education, Union Free School Distric® No. 1 of Town of Albion, 50 N. EB, (2d) 529 (N 
17 Wilber v. Binghamton, 66 N. Y. S. (2d) 250 (N. Y. 1946). 
18 Sullivan v. City of Binghamton, 65 N. Y. S. (2d) 838 (N. Y. 1946). sW 
1 Whitfield v. East Baton Rouge Parish School Board, 23 So. (2d) 708 (La. 1945). » Py 
® LaValley v. Stanford, 70 N. Y. S. (2d) 460 (N. Y. 1947). W 
2 Reeder v. Board of Education of New York City, 38 N. Y. S. (2d) 55 (N. Y. 1942). ‘Hh 
® Edkins v. Board of Education of New York City, 41 N. E. (2d) 75 (N, Y. 1942). zC; 
2% Govel v. Board of Education of Albany, 48 N. Y. S. (2d) 299 CN. Y. 1944). 1. 19 
% Ibid. ia 
% Bellman v. San Francisco High School District, 81 p. (2d) 894 (Calif. 1938); Gardner v. State of New York MF 
(2d) 274 (N. Y. 1939); aff'd per curiam, 22 N. E. (2d) 344 (1939). ®R 
% Ibid. *T, 
2 Ridge v. Boulder Creek Union Junior-Senior High School District of Santa Cruz County, 140 P. (2d) 990 \ 7 W 
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Application of Labor Laws also awarded damages because the driver did 


; ; not warn these immature children of the high- 

Some school shops do work for outsiders and ; 7. ops 
, way dangers.** he Tennessee court in one of 
pupils do the same work as tradesmen, a : 
these cases said that “. . . the age of the child 


‘ho not for hire. Some pupils work part time 


my a. and his consequent ability or lack of ability to 
nd around the school building. The ques- . hi ss altel 
: het lat i } ‘| look after his own safety after alig iting trom 
s whether labor laws apply to such pupils » 
he 8 pp’ nae the bus .. .”’ is the dominant factor in deter 
en they are injured. 


+ was held in New York that a student in a 
entry shop class which was erecting a pri- 


mining the liability of the bus driver. 
On this same principle, the Tennessee court 
, : ; had held in a prior case that an eleven-year-old 
home for the practical experience, under )- RE eal” aa entele iia’ 
wh ; . child, who was similarly struck by an oncoming 
he supervision of the teacher, and who fell off 
nguarded scaffolding, had the same legal 
chts as a workman under the labor law 
hich requires that all scaffolding have hand- 
even tho the relationship of employer- 
mployee did not exist.2* However, another 
. - . 
yg in Massachusetts held that safety devices 
machinery required in industry are not re- 


car, could not hold the bus driver liable.** Also 
when a California pupil thirteen years old was 
injured as he ran across a street from the bus, 
the court held that bus drivers are not required 
to exercise more than ordinary care with regard 
to a boy of this age.** 

The laws of many states require motorists to 
stop while a school bus is loading or discharging 


ire machinery used in school shops.?° on tae 
ed qaeer he een be a pupils. ‘chose who violate this law are partly 
Workmen’s compensation benefits were de- 


4a girl who worked in the school cafeteria 


her lunches when she fell off a stool on 
hich she was standing to put glasses on a 


responsible for the injuries pupils sustain when 
struck by passing cars. However, the liability 
of the passing motorist does not relieve the bus 
. the haz 


| Moced ¢ ; hooll driver of his responsibility since “ 
elf. was alleged that the schoolboarc ¢ . yr 
a : o areree ard from which the duty of care on the part of 


have provided a ladder and that the , , 
uld a. oe : a school bus driver existed, includes unlawful 
feteria manager was negligent in allowing a 
hild of twelve years to stand on the stool, but 

he court held that the workmen’s compensation 
iw did not apply and that no negligence on the 


art of the schoolboard had been proved.*° 


acts and omissions of third parties upon the 
highways.” *° 

Other accidents occur when the pupils are 
being loaded on school buses. On one occasion 

a? : 

the group of pupils crowded around the bus stop 
. . and the driver opened the door of the bus be- 
Transportation Accidents ind the driver of the d ef 
fore bringing it to a stop. The door struck the 
As has been said, most of the transportation arm of one child and threw him under the bus, 
pecidents occur after the child has left the severely injuring him. The negligence of the 
chool bus and is walking from the bus to his _ bus driver was proved."* Another child was in- 
ome. A bus driver, who stopped the bus after jured by trying to board the bus while it was 
irk on a much traveled highway and permitted still moving. Altho the driver knew that the 
t seven-year-old child to descend on the opposite older boys were in the habit of doing this, he 
bide of the highway from his home and some actually could not see the back of the bus and 
listance from it, was held to have been negli- the court held that he could not be an insurer 
ent, as he should have foreseen the danger of the pupils’ safety nor assume control of the 
from oncoming cars for a child of that age pupils before they were in the bus under his 
inder those circumstances.*" Two six-year-old authority.*” 
children injured in the same way, when cross- Contributory negligence was a successful de- 
ng a highway after leaving the school bus, were fense on the charge of negligence when a 

* Weber v. State, 53 N. Y. S. (2d) 598 (N. Y. 1945) 

” Fulgoni v. Johnston, 19 N. E. (2d) 542 (Mass. 1939) 

” Warney v. Board of Education of School District No. 5 of Irondequoit, 34 N. Y. S. (2d) 787 (N. Y. 1942) 

" Hunter v. Boyd, 28 S. E. (2d) 412 (S. C. 1943) 

= Cartwright v. Graves, 184 S. W. (2d) 373 (Tenn. 1944); Earl W. Baker & Co. v. Lagaly, 144 F. (2d) 344 (C°C.A 
Kia. 1944), 

% Gholston v. Richards. 169 S. W. (2d) 846 (Tenn. 1943) 

“ Foster v. Eimer, 158 P. (2d) 978 (Calif. 1945). 

* Reeves v. Tittle, 129 S. W. (2d) 364 (Texas, 1939) 


“Taylor v. Cobble, 187 S. W. (2d) 648 (Tenn. 1945) 
* Weems v. Robbins, 9 So. (2d) 882 (Ala. 1942). 
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twelve-year-old boy stuck his foot thru a hole in 
the floor of a moving bus against the rear 
wheel, after he had been warned by his com- 
panions of the danger.** Another bus driver 
defended himself against a charge of negligence 
when a child fell from the school bus by proving 
that the bus was in good condition and the 
latch on the door was not defective, but that 
the boy fell when the bus gave a sudden lurch 
caused by a rut in a country road.*® Also when 
a child was injured by overhanging limbs 
which struck him in the eye as the bus passed 
beneath a tree, the schoolboard was held not 
liable, as the route was not inherently danger- 
ous.*® These last two cases illustrate what in 
law is called a “pure accident,” that is an injury 
which was unavoidable and not caused by the 
negligence of any person. 





Insurance 


Since the schoolboard is not usually liable 
for injuries’ to pupils, there is some question 
whether or not it has the legal power to carry 
liability insurance. A few states have enacted 
enabling legislation to permit the purchase of 
liability insurance,*' but carrying insurance 
does not, in itself, abrogate the common law 
immunity of governmental agencies.*? Ordi- 
narily a statement in court that insurance is 
carried is objectionable; yet in view of the 
schoolboard’s immunity the fact of insurance 
should be admitted in evidence to avoid a dis- 


damage suits. This entire field of lia 
surance needs further study before al 
tory and equitable answer to the proble; he 
be found. fepstatuto 
Several states have avoided the |; pretati< 
culties involved in the purchase of sc} 
liability insurance by the establishment of ; general 
for the reimbursement of injured pupils , the pul 
state funds. A number of other states 
group accident insurance to cover inj 
pupils in all kinds of school activities.‘ 


W hen a 


he repe 
PT il sta 


in ont 


Procedural Issues in Claiming Damage 


Even in the few states which permi: ; 
against the school district, there are res > | 
tions in procedure which must be obser) 
order to bring the case before the 
example, in California the claim 
writing, verified, and filed within ninet 
of the injury. A claim in writing and { 
time was dismissed because of lack of 
cation.** 3. 4 

The New York law requires fili: ages b 
claim within sixty days of the injury. I: 
case the child died before the expiratior 
sixty days. Two claims were filed after the six ar 
time limit had expired; one for damag: 


nditi 
court schools 


must tions 


school 
qualif 


i i 4. 
pain and suffering, the other for w: 

; wae 

death. The court had discretionary poy a 

which it exercised to extend the action for | aes 

seven 


and suffering. The action for wrongful 
could not have been filed until a legal re 5. 
sentative was appointed, and since this cls 


issign 

missal of the case for the practical reason that had been filed the day following such appoi ind i 

school funds, except in the few states previously ment, the court held it to be acceptabl: chal 
mentioned, cannot be used for the payment of tho beyond the statutory time limit.*® 

0. 

tenda 

tourt 

durir 

Ba 

upon 

schoc 

upon 

% Gilcrease v. Spight, 6 So. (2d) 95 (La. 1942). Q 

% McVeigh v. Harrison, 22 S. E. (2d) 752 (Ga. 1942). P 

# Harrell v. Graham, 27 S. E. (2d) 892 (Ga. 1943). Be puls 

“ National Education Association, Research Division, and United States Office of Education, Federal Security Ax 
Transportation Insurance. Pamphlet No. 101. Washington, D. C.: Superintendent of Documents, Governmeat Printing or @ 
1948. 34 p. ee tran 

“Utz v. Board of Education of Brooke County, 30 S. E. (2d) 342 (W. Va._ 1944); Bradfield v. Board of Ed 
Pleasants County, 36 S. E. (2d) 512 (W. Va. 1945). 

* National Education Association, Research Division, and United States Office of Education, Federal Security Agency.» 9. 
Transportation Insurance. Pamphlet No. 101. Washington, D. C.: Superintendent of Documents, Government Printing ' the 
1948, Table 2, “Three Supplementary Questions Relating to Compensation for Injuries Sustained in School Bus Accidents, | 

“+ Oda v. Elk Grove Union Grammar School District, 143 P. (2d) 490 (Calif. 1943). man 


* Hackling v. Board of Education of Vestal School District No. 1, 61 N. Y. S. (2d) 724 (N. Y. 1946). The que 


procedural only in this case. 
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Summary 


The foregoing analysis of constitutional and 
gatutory provisions with their judicial inter- 
pretations, and the common-law principles 
when applicable, can be summarized to give a 
veneral national picture of the legal status of 
the public-school pupil. The warning should 
be repeated, however, that the following gen- 
eral statements should not be used as a guide in 
any one state. 


|, Admission to the public schools is not a 
right, but is a duty and a privilege. 


2. Legislatures or schoolboards may set up 
conditions restricting admission to the public 
schools to those children who meet the condi- 
tions. Among the most commonly established 
ire age, residence or the payment of tuition if 
nonresidents, and vaccination. 


3. Constitutions or state laws prescribe the 
ages between which children may attend public 
schools free of charge, provided they meet other 
qualifications. Generally these age limits are 
six and twenty-one. 


4, Legislatures may and do prescribe ages 
between which children are required to attend 
school. Most commonly these age limits are 
seven and sixteen. 


5. Schoolboards have discretionary power in 
assigning pupils to particular public schools 
and in forbidding them to attend other public 
schools. 


6. Exceptions to the compulsory school at- 
tendance laws are frequently made at age 
fourteen to permit children to be employed 
during school hours. 


7. Child labor laws place many restrictions 
upon the employment of children of compulsory 
school age and impose penalties for violation 
upon employers. 


8. Some states excuse children from com- 
pulsory school attendance if they live a specified 
or an unreasonable distance from school if 
transportation facilities are not provided. 


9. Furnishing transportation usually is in 
the discretion of the local schoolboard ; it is 
mandatory in sixteen states only. 


10. When a schoolboard has discretionary 
powers, parents cannot compel it to furnish 
transportation; nor is a district required to 
furnish door-to-school transportation even un- 
der mandatory laws. 


11. Schoolboards cannot discontinue a sub 
ject prescribed by state law or state board 
regulation, but have discretionary powers en- 
abling them to discontinue a subject which is 
not prescribed by the state. 


12. Legislatures may prohibit the teaching 
of a subject in the public schools, but cannot 
prohibit children from learning a subject which 
parents may wish a child to learn. 


13. Sectarian education is prohibited in most 
states, but Bible-reading usually has been con- 
sidered not to be sectarian instruction. 


14. Releasing pupils for religious instruc- 
tion on school time has been upheld in several 
state courts when provided outside of the 
school. The validity of “released time” for reli- 
gious instruction within the school buildings is 
now under consideration by the Supreme Court 
of the United States. 


15. Schoolboards have no implied power to 
furnish free textbooks to public-school pupils 
in the absence of legislation granting them 
authorization to do so. 


16. Granting scholarships is a ministerial 
matter usually, and a schoolboard’s discretion 
ends when the applicant has excelled others in 
a competitive examination, the discretion of the 
schoolboard running to the form and content 
of the examination only. 


17. Pupils in attendance at public schools 
must submit themselves to the reasonable rules 
and regulations of the schoolboard and to the 
control of the teachers. 


18. In most states a teacher may administer 
corporal punishment if it is justified and not 
excessive or malicious. 


19. Schoolboards have the power to suspend 
or expel pupils for violation of schoolboard 
rules and regulations provided these rules and 
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regulations are reasonable and do not infringe 
upon some constitutional right of the pupil. 


20. Under the theory of governmental im- 
munity, schoolboards, in all but five states, are 
not liable in damages for pupil injuries. 


21. In all states, a teacher is liable for pupil 


injuries if it can be proved that the i: 
caused by the teacher’s negligence. 


22. A teacher is not permitted to 2 
cal treatment except in case of emerge: 


if there is an emergency the teacher is und 


duty to render first aid to the best 
ability. 
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QO" national greatness, and the permanence 


of our American government, are to a great 
extent founded in our system of public schools. 
In these schools pupils learn patriotism and obedi- 
ence to constituted authority to an extent un- 
taught and unpracticed in many homes. The 
acquirement of knowledge is offered in a system 
which only enormous funds and the painstaking 
endeavors of selected instructors could make pos- 
sible. As the State furnishes so it benefits.— 
Voorhees, Harvey Cortlandt. The Law of the Public 
School System of the United States. Little, Brown, 
and Company, 1916. 











